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"TH0 MAS, Earl of Dy ee 


2,5 


N, laſt Earl ef edel, died without 
Iſſue of his Body; and upon his Death, the Mar- 
quis of C/ lydeſdate, . an Infant, by his Guardian 


28 Jan. 
1725. 
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elaim d the. 


the Eſtate of Dundonald, as deſcend- - 


108 to him. 


in Virtue of a Peed of Settlement, made b 
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is deviſed: to Lady: Anne Cochran his eldeſt De 
N Dutcheſs of Hamilton, now. deceaſed. 


Clydeſdale ; Proper Methods were er for mak 
ing out the Marquis Tres Sxcording to the * and 
the Forms in Scot land 
Thomas, Earl of Dindinald' objeed to this Claim, ili 
That the ſaid Marquis was not Heir to this Eſtate, 
**. eyen according to the Deed made by his Grandfather; 
M» Rhee _ ing he were, that Deed could give him no 
gh, fora by the/former-Scrriements of rhe E- 
ate, the fame was entailod\to Heirs- male, in fuch M 
ner, as that John Earl of Dundonald was limited and re- 
++ ſtrained. from making any Alteration in the Succeſſion, 


or giving the, Eſtate to an Heir-femgle, in Prejudice of 
„him, who is the Heir-male of the Family”: And Parties 


| Having been heard by their Counſel at great Length upon 


their ſeveral Titles and Objections, your Lor ps Were 


dd co order the Neads of the Debate eto be drawn: 
* in Form of Informations. 15 


pet to afull underſtanding of the Points in + 
. 


is neceſſary to take Notice of the ancient Settle- 


ments of this Eſtate,” and of the ſeveral Variations iwhich- 


they have received from Time to 2 and therefpre your. 


| 2 will pleaſe be informed. 


1647. 


42 Family of Dundonald 3 are deſcended by the Fa- 
- ther 8 1 


Body; the Aſtate 
Bag e ali: Alter- | 
an 
male of erp, OY which, Heir is the, preſent — or 


25 


* 


or acebrding eo the paternal Line, of Alexander 


Blair, third Son to. John Blair of Blair, who was. married 


to Eliſabeth Cochran, third Daughter to William Cochran 
of Corhran, by whom he had rhe: Eſtate of Cochran. 


Pur his Eſtate deſcended to aſecond;$qn of that Mars 
riage, afterwards deſigned Sir William Cochran of Cowdan, 
who: was created Lord Cochran, and Had that Honour limited 


10 bim. and the a or his own Body. 


* 


we 


es Rid y gien Lord Chebran; in che Contra bf WEE x , 
rigge berwixt- lum Maſter of Cochrus his Son, and Lady * 


Catharine K. ſettled his Eſtate of Ochillrer, Dun 

nald, &c. upon the ſaid William Maſter of Cochran. and the 
Heirs· male, lawfully to be procreate betwixt him and the ſaid 
Lady Curharine Kennedy; which filing, to return to the 
ſaid William Lord Corhren: his Heirs and Afﬀigns whatſoe-. 
ver; but with a Power to him the faid Villim Lord Coch- 


e redeem the Eſtate, upon Payment of tem Merks, ex- 


the Lands of Orhiltree and Trabrough; upon Which 
N there was a baſe Infeftment taken: But althe“ rhe 
Lands lay in different Shires, Part of chem in the 2 of of 
Hir, and a great Part of them in the Shire of Renfrew, the 
Jaſine was only regiſtrate in the Shire of Air. and not in the 
er a ed for Renfrew. | 

By another Contract anno 1656, the Miſter of Cochraw 
c-diſpon'd ne Lands of Orhiltrre and Trabrough, to the 
ſaid Lord Cochran his Father; and the Lord ochran dif- 


Lady Cas har iur Kennedy; which failing, to return to rhe 


ſaid William Lord Cochran, his Heirs an Aſſigns 13 | 


the Lordſhip of Paiſſey and others, reſerving the Liferent 


ponesro-the ſaid Maſter, and the Heirs- male betwixt him and 


1656. 


the fac Eord Cochran, and containing a Proviſion of L. j 


Jcors for the Suſtenance of the Maſter and his Lady. 
B v. another Contract in the 1657, the Lord Cochran dif 
d d in Favours of his Son; and the Heirs- male of that 
Marriage; which failing, to return to the Lord Coch. 
run, bis Heirs and Affi _ the Powers of Redemption com- 
7 by the Contra 1653 : In Confiderarion whereof,” the 
aſter of Cochran was obliged to charge the Eſtate with a Toy 
tain Sum, towards the Payment of his Father's Debts, which 


never to have been done; and by the Aﬀer-writin 
it would ſeem, that this Contract fi" been intirely” pate 


Is che 1659, William Lord ben was infeft upon 4 


e | 


: 165. 
Charter from the Crown, of the greateſt Part of the Lands, 
42 and 


aL Tc 
R * - 
1 
1 


* * 
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64 * 4 2225 Lond. chebran ohliges him. T bar be ſha per do 
e bY 7 Deed to Prei unge the, Heir5-muleto bt 555 
ate, 


bore age, to 1 8 70 bim in rh# forefard Lands an; 
by. 7715 Frring the Heirs or Children to. be procreats, 
ty other Marriage to the ſame: But Prejudice always 
3 the - ſaid John Lord- 5 as Fi ar of” DG Eftate, 
to goo ts Debts, ar fell and d ions upon art” there. 
for any other Cauſe as he ſhall thin Fig And in Pur- 
fande of The above Ol ligement, to grant à particular Renun- 
der N of the Earl's reſerved Powers, there. was one executed 
1684, in a P rt ſoon after this Contrac. 
Sa. n 1 laid John Lord Cochran, chen Earl of Dundhnald exe | 
4688, cuted a Bond of Talie, Anno 1688, with Procuratory of Re- 
ſig ignation in due Form, in fayouts of himſelf in Liferent, and 
to William Lord Cochran, his eldeſt law ful Sen in Fee, and 
the Heirs- male of his Body; which failing, to the Heirs- 
of the we. Earl's Body; which failing, to the eldeſt 
Heir-female of bis Body, withopr Divifiob ;. which failing, to 
Kiumaronack his- Brother, and the Eeirs-male of his Body; 
which, to; his other Brothers, and the Heirs-male of 
their Bodies; Which failing,” to his Heirs-male wharſvever ; 
which. all. failing, to his Jeirs and Aﬀigns whatſoever, the 
eldeſt Heir fem a1 always ſucceedin 1 wit "10 Diviſion : With. 
a2 Prowſo, That the 0 Bond of Tailie ſhould; Be valid, ef. 
fectual and obligatory, to force and compel the faid Earl, his 
Heixs,. as well Male, Tailie, Conqueſt aud Proviſion, as Heirs 
eral and of Line; and all others his Heirs. to fulfill the 
in the haill Heads and Clauſes there. | 
Tus, ſaid Zohn Earl of Dundonald died i in the 1690, and 
ba agree 5 by. Milliam his Son, who was ſerved Heir in 
al and ſpecial to him the fame . and died in his 


| norit. 

11 n William. laſt TAR was ſucceeded. bp Jobe 
Earl of Dandonal his Brother, Grandfather to the Marquis of 
Haeſdale. Who was ſerved Heir to William in che is, and 


by 


| Ca au 
Muryay, he provided his Eſtate to himſolf. and the Heirs- 17 


male to be procreate in that Marriage: Which 


— 7 14 165 "F4 irs 


A 6 40 a it) 3 n Ther 


failing, to the 
Heirs- male of any other Marriage; which. failing his Heirs- 


ele whatſvever'; n failing his way 99a! anne OE: 
1 tſoever. mig '» 


7: March 


ic does indeed differ from the laſt Settlement made by that 
Earl's Father, in ſo fur as it prefers his Heirs-· male whatſoe--" 


ver to his ers; and how this came about, is pretty ob- 
vious; the Earl was then Minor, under che Influence of KI.. 
maronork his Curator, who was the! Heir male whatſoever. 
Nevertheleſs there is a ſalving Clauſe in the Earl's Favours, 
but not framed without ſome Art and Precaution; whereby” 
it is declared; That the above Deſtination, „Meirs male 
of che Marriage, ſnould be w ithont Prejudice to the laid; Earl, 

to alter or inno vate the dame at his Pleaſure, in ſo far as by 


Law he had power by the: former Tailies of the Eſtate of 


Dwndonald made by (William: Earl of Dattdonald his Great-- 
Grandfather, or Joh Earl of Dundonald his Father, or a- 
ny other Tailie or. Rights of the {aid Eſtate, made by Warme 


deceſſors. 
I che Year 1716, che fad ohm. Lord Dimndenald barigg 5 _ 
only one Son Wham, che laſt Earl, from whom he had no 3 


great E of Tue, executed the Deed under which: 
che Marquis of Clidſdale now claims, by which, failing Heirs- 
male of his own Body, or of any of the Deſcendents of his 
Body, he obliges himſelf, his Heirs of Line, Male, Tailie, 
Conqueſt, and Proviſion; and Sucoeſſors whatſoever, to pro- 
vide and ſecure his Lands, L. 
dy Anne Cochran his eldeſt Daughter, and the Heirs- male law 

fully to be proereate of her Body; which failing, to his other 
Daughters. and the Heirs-male'of their Bodies ; which- fail- 
ing, to his other Heis male whatfoever; hach al ng. 
ro” his other Heirs and Aſſigns Whatſoever. 


IN. 


rc. in Favours-of La- 


14. Jan. 


3: Agel, Arte abe the lust Earl executed — 
3722, ry of Refignation- in 'Favours>of Lady Aume, failing Heirs of 
is own Body, agreeably-ꝭ in Subſtance to the Intention of his 
| Father, and in'Implement of the ſaid Obligation, in ſo far as 

14- Jan, conceived in Favours of Lady Ane: But in Janaamy laſt, 
2725- - when the ſaid Earl was at the Point of Death. incapable 
through the Preſſure of Sickneſs to make or underſtand; any 
Deed, there is a Revocation of the ſaid Procuratory framed, 
and is now produced as ſubſcribed by the Earl. With Con- 
courſe of Ochilures elder and younger, and Herguslee, three 
of his Curators; as likewiſe a new of Settlement in Fa- 
7. yours of the preſent Earl of Dundonald, and the Heits Male 
of his Body; | nf the very next Subſtitution, to Ochaltree 
Himſelf and kis Son, two of the Curators who authoriſed the 

Minor in figning of the Deed... 

- Tav's your-Lordfhips s oi View of whe foveral 

g Settlements of the greateft Part of the Eſtate of 'Dundonald.; 
there are Conveyances of particular Lands. in which:ithe' Sub- 
ſtitutions were moſtly to therHeirs whatſoevet before the ſaid 
Contract *r 706 ; Which tis needleſs to enter into the Detail 


| Queſtion: it would ferye only to imbaraſs>; che apa 
ueſtion. 
on chis State of the Writs. theſe general Opſervatians 
g may be made on Behalf of the Marquis of CHadeſdals, 110, 
That it ſeems to be very far from an unnatural thing, that the 
Succeſſion of this Family of Dundonuld ſhould· deſcend to an 
Heir Female, when the very Foundations of the Family were 
laid by the Inter- marriage of Aloxander Blair alias Cochran 
with ZEliſubeth Cochran an Heir Female. 4 40, That Wil. 
nam the firſt Earl of Dundanali ſeems to have been very little 
anxious about the ſecuring his Eſtate to Heirs Male, in Pre 
ference. to Females, when he ſuffered: the Settlement of the 
Eſtate, failing Heirs of his Son: Milliam's Body, which was 
an uncertain Event, to continue ſo long fixed to bis Heirs and 
Ae 2 — even as far n Year 1689, 


Where- 


"E, CV 
\ * 


922 


* 


might — bot 
W 4 
+ ſecond Son. 


th 
To ug A 8 . book Fee is Tale che TX 
| Lord Corhres in the molt abſohite cow rock t bor 
— contrived : The very Word fbchlatr is uſed in th 
Deeds, and no kind. of expreſs. Limitation or ,prohibitor 
Clauſe. 570; That it is intirely irrational to n 
the ſaid Earl could intend any en. ſince 4cco 6 5 
che Law und Practice then tod, it was. almoft as eaſy, by 
Rey to alter the Deſcent or N £ as. ri = 
TTT 
vented by any tis dnable to be 
I 2 apa the Flr Foun IS ining both og 7 
obvious from t atract t. Par en 
bad it in their View 20 ſettle the E are in ee 
Heirs Female of that Marriage, in Default of Male If his. "be. 
Cauſa of therexprals Reſer vation and Power to diſpoſe for any 
Cauſe, one — reſer ved to 1 Lord Cochran in that 
Contra&. e to what was the dog we - 
ee that ohm then Earl of Dundonald, by K e Tailie 1688, 
provides the. Bſtate to the Heirs Female * his Body prefe- 
rably to his collateral. Heirs-Male,, and expreſſes the greateſt 
Anxiety to make that Bond eifedtual. . 8%, Tho his Son's 
being under the Influence of Curators who were 2 
Heirs Male, did not perfect that Entail, et tho John Faxl of 
Duvdenald, in che Contract * is =to preise 
„ ah | * 3 


„ , 4. 
L F * . | ® C 73, 
= 


©) 


Heirs Male 10 add cee might have  comprehended the _ 


Family of BJazr) to his own Daughters, yet heſecures to him ſelf 
a Power of Alteration, failing Heirs Male of bis Body, Bay... 
ing it no Doubt in bis Eye how much nearer his own Daugh- *X 

would be to him than an extrancous Heir Male. 


| 11 therefore in the Laſt Place, when, the State! 'of the "lO 


eck. 1. 


only Son gaye him no Hopes of Iſſue of bis Body 

he reg his Eſtate, failing Iſſue Male, upon his Dadghtes 8 
his natural Heir; and whether there were any other callare- 
ral Reaſons, from the Alteration of the Settlement of any o- 
thes Eſtate, is needleſs further to enquire, than to ſhew 75 
if ir was ſo, there can be litele Queſtion as to the Meaning a 1 . 
Intention of that Deed 1716. 

IT is upon this Deed 171 'of which 4 Cor py is bereto A- 
nexed) that the Marquis of Clydeſdale claims the Eſtate of 
Dundonaid, as being the Heir Male of the Body of Lady | 
Anne Cochran decealt; and To by Virtte of this Nomination, 
and the Procuratory 1722, * in bo * ement of it, Heir of 
Provifion to William the laſt Earl of 

Fur Fir? Objection made. in Behalf of the preſent Earl of 
Dundonald, was, That the Proviſion of Succeſſion — 
in made to Lady Anne arid the Heirs Male of her Bo 
« only conditional, failing Heirs Male of Jobs the 4105 
«© his Body, or Heirs Male of any of the Beſcendents of his 
Body; 5 Nr. fo it is, this Condition hath not exiſted, 
5 fince the preſent Earl of Dundomald is Heir Male ro Wit. | 


lian the laſt Fart of Dnndonatd.” Who was Defcetidant of 


the Body of Earl John; and that altho” there "might ſome 


Incongruities ariſe from the explaining the Condition in this 


„ manner, yet in ſo fayourablea Cafe,” in Order to continue 


the Eſtate conjoin'd with the Honours, it is in your Lord- 


* ſhips Power to ſtand clofely by the Letter of the Condition, 
„ even tho the Effect of it ſhould be to reudet dhe whole 
— * 28 and 998 nds 


CE) > 4 BEUS {13 1.4. M. un VG 


4 1 


„ 


I 


2b bis Uncle. boy 


8 3 
Ir Was eng Fel That the Marquis's Claim is well Aufs 
founded. according to the very Letter of the Clauſe: The 
Condixiot is Falling Heirs-male of the Earl's own Body ; 
which Word own, -if it have any Meaning at all, it ſhews 
that the Earl by that Part of the Clauſe meant Heirs-male im- 
mediately procreate of his Body, that is, Sons, and by that 
Word diſtinguiſhes his Sons from Grandſons, who in the le- 

2 Senſe are Heirs-male of his Body, and yet in the more 
imited and ſtrict Senſe are not Heirs- male of his own Body, 
that is, immediately procreate —.— and then follows, and 
Heir male of. any of the Deſtendants of our own” Body, 
that is, Heirs- male procreate immediately of a Son or Grand- 
ſon; for there is no Difference in common Oonſtruction or 
Grammar betwixt the Heir male of any Perſon and the Heir- 
male procreate of the Body of that Perſon, but there is a 
Difference berwixt a Man's Heir-· male and the Heir-male of 
that Man: A remote collateral Relation may be his Heir- 
male; but he is not the Heir: male of him, for that has no'o- 
ther Meaning than | Hlue of him, procreate of him, or de- 
ſcended of him; and therefore according to the literal 
Meaning of the Words, the Condition has exiſted. There 
be = Fr ou ee or 8 my any of the — 
son Body, unleis it be the Marquis of 
dale, Who tho he is a Male procreate of one of the Ds 
dents. of the Earl's Body, he is not an Heir- male in the 
Senle of the Clauſe, becaule it appears, by. Heir s-male the 
Earl meant Heirs deſcendent by a . Line of Males 
without Interruption of Females. But then neither is the 
preſent Earl of — Heir - male of the laſt Earl; he is 
not at all of him, altho he is the remote Heir-male to him. 
And indeed if the Clauſe were to be taken ſo very literally as 
the Objection pleads, the Marquis of Clydeſdale might have 
a better Plea than the preſent Earl: He might ſay, That he 
is. Heir male of a Deſcendent of the Earl's Body, viz. Lady 
Annes; That by this Clauſe he is Paſira tus in conditione, and 


$63 B 2 | {o 


1 JR Bs of CF. 
$ I” wenfbedne ho. Me vg poſter 2 ggg, 
2 hs Bn —— 
| . on than | 
Il to be E el the le Fact: t That ir ben dis. 
a Gee intention th give the Eſtate even to the Iſſue. 
oF male of his Daughters, in caſe} they cxiſted- at the Fine of 
epcuing.. the; Succeſſion, preferably ro:the Daughters them- 
ſelves, and: to call the Daughiets 3 in caſe of their Non- 
exiſtenge; and then in the Event of the Eſtate once being 
| tled in the Perſon. a ror mhes nr lighary ner revmeare 
| cir Heirs-male. Bur it is unneceſſary, and indeed contrary 
to all Rules of Interpretation to hang cloſz by the Letter of 
2 Clauſe, as to do the whole ob ious Intention of the 
Deed; and cheer * 1 inſiſts _ that, which- 
er wo is the.tfue Meaning, as weil as agreeable - 
x he Letter, that an Heir- male Be the Deſcendent is an 
| male procreate of the Deſcendent, and ne other; wid 
Her therefore the Condition bath exiſted; There is no Heirs - 
—. in heing. of any 1 Earl Tolm's WhO 
| . ed Deſcent from Males, wit kkout In- 
errprion from — and therefore the ——— de- 
2 ves to the. firſt Heic-femals, who: was Lady Anne, and the 
> Tod: of her Body. And as our Subſtitutions are direct; 
ranſlations of 2 and Neada / Subſtitutions, the 
will-ftill: be if the Expteſſion be returned into 
De  heredabus maſc alis ex igorpore 
| Wee: /; - Carparie. mei, vel cujuſſhir deſt en dent ium ec co 
A Srv es, . —_ Council inelined 
5 irn t n is itted to any Bod and 
| Whether abe Wards æ 087 pore, Os c ts: ob ts 
dent ium, muſt not in common Conſtruction of Latin bo un. 
HE S$57{tood fo: 'repeared. : - n ent 
I the Vr Place; 1 iv confder.the reſto? th Dead, it 
is impoſſible thete can remain as to the Mean 
2 for, me, IA che Earl eee W chat 
the 


FE, . 160 
the zemoter” co IEteral Heirs-male- to his Son ſhould all fail 
ws Loopy e a: e 0 his Daughter, to what 


ſhore Stile. e 
D Ef 


ue Jo ſtrange aw Expreſſi ee e, 
. re 


r wh of an 
k of his Own. Heis male T7 +* 


* 
bly I 
| the Con n 
2 if che In hog | tacky in 2 5 
that N. was co eſign, or . 
2 2 f Lay Avnet. Every 8 


2 the. F the Objeaic Heir- - 
ESR ET TER 
dirign be pda | 


5 
Objection. But then, 4, This is „ 
FSubſtieutieu, where failing, the three, Ladies an | 
male of chair Bodies, the e Heirs- male gs - 
pp PT e SORES 70 fail; of 
$:: NOW U were before 
— he e i nr an 
en __ ſucceed upon the Failure of Lady, R.. 
d Beer 0 the 


i 
2 "for — bat eee 
bſurdicles, dy. 


pretendmg. in Tee Maker of 
= 2 Had certamby e * Stile, warren Wax: yy 
+2 Wading: was explained. ſince he madea Diſtinctioh beru- 
Sun e calerof cbe Bodg of. his Delcendear and the Rats a 
* his: Wi Os * in Low: Mega ard; 4 | 


_  * male to reſign, 'altho Lad 
+itheit Failure, becauſe he LW obliged himſelf to re ign, 


dhe leis kai Why are, giye the more Words. 


(as). 


— I there Was no nerd of the ſecond Clauſe in the Codditi: 


«on, fince all was comprehended under the firſt, "Failing 
% Hey of bis pwn” Boch. 240, That 7 Heirs-male#6Fany 
+" of the Beſcendents of his Body, might be meant ſuch Heirs- 
„ male as by the former Inyeſtitares were called to the Sac- 


.** ceſſion, which would only com * 1 7 9 the Heits- male de- 
25 „ ſeendent of the Body of the 


Earl William; and then 
other Heits- male, who are ſubſtitute in the Beſtindtion 
«« to the Male- iſſue of the three Ladies, might be meant ſuch 
«« Heirs-male as were not called by the Inveſtiture, vis. the 
„ Heirs-male whatfoever of the Git Earl Witham. 3016, 
„ That it was no 3 thin ney 8 rhat he obliged Heirs- 


as only to ſucceed i 


„ho by the Nature of the thing was to fail firſt of all” 
Bor ho ſe Replies will be found too ſupetficial: For, xmo; 
Thiere isno Error in Seile, weep. to the Explication pur 
5 this Deed by the Marquis, tho erhaps there is a — oh 
a Thing 1 uncommon to Writers, Who pee #1 


might doubt if a Grand-ſon was, ſtrictly ſpeaking, ar Heir = 
his own Body, and if thete was not à Difference betwixt an 
Heir of his oWw˖n Body, and an Heir of his Son's Body; and 
therefore he uſes different Expreſſions Where one might have 
done. This may be a Redundancy, but it is no Error. He 

likewiſe haye expreſs'd the 'three Subſtitutions to his 
three Daughters, and their Male iſſue in one Clauſe: Still it 
is no Error to make Uſe of three 2.49, By what Authority 
or Rule of Interpretation can the Earl's Lawyers foiſt in a 
whole Clauſe into the Condition, vis. Who are called to 
fucered by the Inveſtifures. Thoſe for the Marquis endea- 
Your to put in nd Words at all, bur at moſt call for a Re- 
duplication of Words, which Propriety of I. requires 
ro make the Senſe complete But to add Sele Klaue. 
which is by no Means implyed in any Words that . 


N 
1 ROE 
the Subſtiratiofn! is indect very new; and{if they aſſume to 
themſelves this Liberty, they caii never be ſtraitned in Inter- 
pretation. Adding 4 Chufe will ſtill do the Buſineſs. Aud if 
they lt allo the ſame Liberty to the Procurators for the Mar- 
is, they will 'undertake td mate any one of the Family of 


#donald Heir the Objettet is n name. But then; 
3509 This Addition won t helpithem out, for twWo Reaſons: s:] 
Fir If alt the Heirs male called by the Inveſtiture ere to! 
fail before there was to be a Refignation in Favours of Eady 
Anne, What Heir- male could reſigu ? None could: reſigu, but 
who could ſer v; and hone could ſer ve but an Heir of che” 
Inveſtiture, and ſo the Abſurdity ſtill remains 1d¹νο, The 
other Heirs- male called to the Suoceſſiun, failing Iſſue - male 
of the Daugliters, could not be ſuch Heir male as were not 
„ becauſẽ by the Contract of Marriage 1206. 
failing Heirs· male of that Marriage, the Eſtate Was provided: 
to thè then Earl's Heirs-male whatſoever, which comprehends- 
the remoteſt Heir: male that poſſibly could exiſt, even ita the 


Family of Brain; and ſo according to the Objection, tis im- 4 


poſſible to find any Heir male that could have ſucceeded af-— 


ter the Male. Iſſue of the Daughters. Nor will the Obſervati-: a7 


on that the 'Earl obliges himſelFfto refign-as well as his Heirs-- 
male, be of any Uſe! inithis Caſe; for there is nothing more 
common and regular, than for a Man to lay an Obligation 
upon himſelf; which, by the Nature of the Thing; is to be ex- 
ecuted only by his Heir, in order to avoid the Subtility which⸗ 
the Doctors have inſiſted on, That a Man could not make. an 
Obligation begin from his Heir, but muſt lay it firſt upon 
himſelf, and then upon the Heir, as Heir to him: And ſo it 
is common for a Man to oblige himſelf and his Heirs to pay 
ſuch a Sum after his Death; 4 — was ſeen or heard of,, 
That a Man: obliged his: Heir to perform any Deed, Which. 
by the Nature of the Thing could mot be performed until that: 
Heir failed. i Int 3 ita 16-14 Th 1 91:7 71 Ki; . LNCS 01 
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6169 8 5 


PTT 


ax withe ation che, Bartl lays upon - hipaſbl6 ro reſigu, 
which is of confiderable LDE TON e Condition. Ide 
Earl had —— one Son. aud Bale Hepes of Iſſoe 


fail in the 
_ ' Karl's on Tune f ahd i Caſe of char Ewe 'he abliges 
' kimfel#:t6' i Favours of Lady Awe, Ah no Doubt 
his Reſignation wavito:contain tho Condition! i e Of it, 
ia Caſe the Reſigner ſhould afterwards Have more Sons. 
Nowy this further ins the Me 2 Condition. 
Then n Heir ofirhe Deſoendentsof the fe nahe, wes 
undlerſſasd a . Perſon :who could have 222 to the 
arb Sen or other Deſcemdent; even in che Lagen Lift 


dmg. which could 3 other but an Heir - male 

; 2 the Earl himſelf 
3 
ande -fach.col 
Ayr — — 


=_Y . e Sh ack: — 

ane Heins, an yer. 14 
Senſe ir-may:beiprecended, e 1 
. I ak his Life, becauſethere was ſtill a Poſſibi 
54 another Son; yet there might be a 
8 DR could have none; be- 
_ ſides chat he Had a particular Rye upon the Heir- malt of his 
| . at the Time he male che Deod: And rhere- 
BY . Examination of the whole Dead, and it 
; With Objection, the laſt Part of che Solurian was the moſt 
Angenuous, tho' not the moſt becoming a Lawyer ; that it was 
no Matter & the Deed ſhould Ber rehdred eluſor y, and 
inconſiſtent : The Favour of the Caſc; requires i wir 
Jo. But unhappily the Law determines, Thar antbriaret 

4 * ul magit 1 valeat e — 


(9 


When that is done, no Manner of Difficulty can remain as «to 


the Marquis * CHAſdale's being the Heir now called to the 
Sucgeſſion in Virtue of it. If there were any Need of col- 


lateral Argaments to explain Joh Earl of Dundonald's inn 


tention upon this Point now in Queſtion, it might be obſerved, 
That ſo 4 — as he had it in his Eye, that the Eſtate in Pur- 
ſuance of che Contract of Marriage 1706, might deſcend tõ ex- 


traneous Heirs- male, to the on of hi is Daughters, he 
provided, choſe Daughters to one Bond of 16050 , which in- 


deed was to bea Burden even upon the Heirs-male of his Bo- 


dy, and,70090. 4 more in a ſeparate 3 which was only to 


take Place in Caſe of the Eſtate deſcendin ts extrancous Heirs- 


Ay failing the Heirs-male of his own 
Time, that is, Within the Diſtance of i 
2 Deed 1716, by which the Eſtate was 
ters, he reſtricted theſe Bonds to 8500 7. 
2 2 1 that in all Probability” the Eſtate would de- 


| W HE . ers 778 the Earl were plc to ay, That this 
Alteration h _ only becaufe of the Change of the Cir. 
cumſtances of his Eſtate, „ hich at that Time Was more hea- 


vily charged with Debt than it had been in the 1711, when 


the firſt Bonds were made; and took Notice, That he not on- 
Iy took, away the additional Provifion that was to TS 
upon the, extrancous Heirs-male, in Caſe of their 8 n, 

but reduced the other Proviſion” which was to have been a 


Burden upon. the Heirs of his Body from"T16000 L. to 800 


Bor, with Submiſſion, the Force of the Argument fill 
remains; he might leſſen che Burdens upon bis Son, becauſe 
of the Increaſe of Debt; bur ſtill in Purfuanee to his fornier 
Sentiments, he Would have giyen higher Proviſions to his 
Daughters in the Eyent of the Fe oing to an extraneous 
Heir - male. than i in the other Event 1 57 
Son; and the, Alteration hap Fning at the preciſe Time that 
1 e che Poed ib is 4 e e of the = 
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its deſcending to his 


f « * 3 « 
4... _— 
re he bad of his Panghters ſucceeding ar leaſt preferably. 
to- the extraneous Heir- ar e Fo; es 


TRE Second Objection made, was, «Th at this Deed had n ot 


0%. 2. been completed hy Infeſtment in the Lifetime of tile Ma- 


ker, nor recorded in. the Regiſter of Tailies; and there-- 
fore was not eſſectual. at leaſt might be neglected and re- 
—— Makers neneblgerto +, OS, 
_-T 818 will require very little Anſwer, and” ſcarce deſerves 


Anfwer;, BY Notice. 1m, By the Nature of the Thing the Deed did 


. 


not fall to be completed by Infeftment, during the Life of the 
Granter ; it was an Obligation in Faxours. of Lady Anne, to 
take Place upon a. certain Event only, Which did hot happen 
during the Granter's Life, fer the Heir-male of his Body 
ſurvived him. 240, Tis abſurd in Law to ſay, Thar a Bond 
of Tailie, or any Nomination of Heirs, is not effectual, un- 
leſs it be brought into an Infeftment during the Makers Lifo. 
3740, No Deſtination needs be recorded iti the Regiſter| of 
Tailies, in which there is no irritant, reſolutive or prohibi- 
tory: Clauſes; and here there are none: And as little is there a- 
ny Law requiring the ſtricteſt Entails te be regiſtrate in the Life 
of the Maker. 40. There can be no Queſtion whether the 
Maker's next Heir could have repudiate this Deed orenot; be- 


cauſe he did not reꝑudiate it, but did acknowledge it, and 


granted a Procuratory of Reſignation in Implement of ir, with 
a, {mall nominal Variation, ſince, there was no Proſpe” of 
his having any Daughters. And. Lafh, He could” not 
repudiate dhe Deed, becauſe it was not conceived at all in 
his Favours. It was in fayours of Lady Aune, upon his Fail- 
lure; and no Man can repudiate, but who can . & pt, and in 
whoſe Favours the Deed is conceived; which puts the Matter 
quite out of the Queſtion, how far the firſt Inſtitute in a Tailie 


can pais hy it, and poſſeſs by other Titles. 
obi. 3. THE Third Objetion was, “ That this Deed 1716, and 


the Procuratory/ granted by the laſt Earl in the 172, were 

both revok'd by the ſame laſt Barl in the 1725; and a new 

Deed made in Favours of the preſent Earl for a valuable 
| f Con- 


Fx 
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* Conſideration; this Earl at the fame Time having fertled 
„hs Eſtate, failing Heirs- male of his wn upon the laſt 
Harl, and his Male-iſſue”; and that, altho this Revocation 


1 as on Death; bed, yet it could not be quarrelled by the 


Marquis of Clydeſdale, becauſe he is not Heir of . che In- 
yveſtiture to the laſt Earl, but at moſt only Heir to the Obli- 
gation conrain'd in the Deed 1716 And further, That the 
47 Deed 1716, and Procuratory 1722, being of their own Na- 
ture revocable Deeds, they might even be revokedon Death- 
bed); in Support of which, the Deciſion Ker contra Ker, 
and that in the Queſtion of the Succeſſion of Saltcoats, 
were quoted, and the Caſe of a Donation made by a Man 
to a Wife, flante matrimomo, which is allowed to be re- 
vocable, even on Death - bed. And to obviate what na- 
e turally muſt occur, as to the Condition of Health the 
„ Earl was in, in Point of Judgment and Capacity, and the 


Manner theſe laſt Deeds were executed by Authority of 


Curators, who were to be Gainers. by the Deed; It was 
fſaid; That the Earl was much in the fame: Health he had 
been in for a long Time before, even at the making the 
Procuratory 17223 and that, altho che Curators were Sub- 
ſtitutes in the new Deed, they might authorize the Mi- 
nor, ſince it was not immediately in their Favours 


' To this it is anſwered, 710, That the Pretence of the Re. 42/ 


vocation's having been made for a valuable Conſiderat ion, is 
indeed very extraordinary, and without a Deal of As- 
ſurance could not have been mentioned by the Lawyers. The 
preſent Earl entailed his Eſtate (whether he had Power or 


not, is uncertain) failing Heirs of his own Body, to the laſt 


Earl, and the Heirs-male of his Body, a few Days before he 
died. when every Body ſaw, he neither could ſive to enjoy 
the Eſtate, nor have Heirs procreate of his Body. 240, Lis 
a very great Miſtake, that the Deed 1716 was at all revocable. 
bythe Earl; and the Lawyers on the other Side con- 
Founded two Things, 1 different; a Power to alter and 
2 | | ar” | "IT 5 
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„ ih 

a power to revoke No Man can revoke a Deed, but either 
he that made it, or who by Virtue of a Faculty in it, hath a 
Power given him to revoke it: But any Man may alter a Deed 
of Sett t. who ſucceeds as Heir to the Maker, if he be 
under no prohibitory Clauſes or Reſtrictions; and therefore, 
ſuppoſing ir were true; as it is not in all Caſes, that a Perſon, 
Who hath Power to revoke a Deed; may revoke it on Death- 
bed, it will by no Means follow, that a Man, who has a 
Power to alter a Deed,” can alter it on Death - bed. And fure 
this cannot eſcape the Earl's Lawyers, if they reflect upon it; 
otherwiſe no Alteration of Suceeſſion could be reduced e ca- 
pite lecti. ſince no Perſon can make the Alteration, but he 
that has a Power to alter; and conſequently, if their. Do- 
ctrine were tenable, the Bower" of Alteration would ſupport 
every ſuch Deed done on Death- bed; and ſo in-ſhort the Law 
of Death-bed could be of no Manner of Uſfſ e. 
"3740, have not thought fit ro diſtinguiſh betwixt a 
Deed Dre — ooh —— ; your: com- 
pleated by Delivery, and a that is alterat e N. 
naar, Deed A fl as leaving the Maker 1755 log 
Fie, without Reſtriction or prohibitory Clauſe: There is no 
Doubt, that a Deed not compleated by Delivery. or which ei- 
ther by expreſs Clauſe, or the Nature of the Thing, requires 
to be compleated by the Death of the Granter, in place of a 
formal Delivery, may be revok'd-or altered on Death- bed); 
but the Caſe is quite different, where a Deed is compleated by 
Delivery in the Lifetime of the Maker: For there altho' it be 
alterable, yet if it be in Favours of an Heir, or do conſtitute 
the Perſon, in whofe Favours it is conceived, Heir to the 
Maker, it cannot be altered on Death - bed; which is plain 
fromthe very Nature of the Law of Death-bed, and Reaſons 
upon which that Law hath been introduced, and is confirmed 
by your Lordſhips Deciſions, as ſhall by and by be proved 
By applying of theſe Obſervations to the Caſe in Hand, 
your Londhips will-efily ee; how fa rhe Arguments fail 0n 


0 ar) 

os Earl's Side, ſince ro, The Deed 1576, CHING TTY 
be alterable by the laſt. Earl, ' could not be revoked, being 
made by his Father, and compleated by his Deach, without 
any need of farther Delivery, 240, The Procuratory of Re-/ 
ſignation granted by the laſt” Earl himſelf was likewiſe com- , 
pleated by Delivery, there being a Sederunt of bimſelf, and: 
Curators, expreſly ordering the Delivery in Favours of Lady 
Aue. 3ti0, It being granted in Implement of the Obliga- : 
tion laid on by his Father, * the {aid Deed 1716, it was not? 
ambulatory or revocable, in the ſame Manner, as if it had been 
gratuiroully g anted by himſelf, without any previous Obli- 

ation; 1 at the "RA Time, to avoid ſome other nice Di- 

uctions, this needs not be much inſiſted? on, ſince the Pro 
curatory bein compleated by a formal Delivery. it could not 
be reyoked, however it might be altered, he ſtill remaining | 
Fiar'; and yet it will not be granted, that the Deed 1716 
coulcꝭ at all be altered by the laſt Earl, for Realons to be off. 
fered to your Lordſhips in their proper Place. 

4to, The Gentlemen on the other Side don't leis the. © EY 
Difference betwixt the Power of Alteration; ariſing from the 
Nature of a Fie, and of a ſimple Deſtination, - without reſtrictine 
Clauſes; and that which ariſe from a reſerved Power or Fa- 
culty, contained in an original Decd, cially where that 
Power of altering is — to take Place, etiam in arti- | 
culo mortis. In ſuch Caſe," the reſerved Power is a gquaſe- F 
Cone or Condition, under which the original Ri * is 
ns ; and fo the Receiver of the Right cant object t to the 

— = of that Power, with and under the Burden of which, 
his own Title is given and eſtabliſhed; and no otherwiſe. 

Wu theſe Things are adyerted to, the Deciſions and Ex- 

s quoted for the Earl can be of no Uſe: For 1910, As 

to the Caſe of Saltcoats, beſides that it was a Matter . | 
and ſettled berwixt the Parties, the Deciſion intirely ran u 
on the reſerved Power to alter, which is quite out of this C 
240 As to. a Donation betwixt Mau and Wife, that is h 


\ 


have any Relation to the Purpole, 
Fers — pleaſed to quote it, it ſigniſes nothing. becauſe the 


e 
3 
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df do the Purpoſe, neither Man nor Wiſe ate couſtitute Heirs 


to one another by. ſuch a Donation, and ſo the Caſe does 


not fall under the Law of Death- bed: Beſides; a Donation 
betwixt Man and Wife, is of the Nature, and hath the ame 
Effects ich an undelivered Evident; it is not properly com- 


pleat, during the Subſiſtence of the Matriage, ſed mor te tan. 


rum conf; Worm nnen gs CLIO) 
As to the aſe; Ker contra Ker, which wasthe Subject of | 
two Deciſions, one the gth of December x676, and the other 


the 21ſt of Fanuary 167 The Anſwers to it are obvious 
from what is already ſaid ;- beſides; that the Quotation ſeems to 


beinticely miſapplied: For in a ek 1 


rds Went upon a Foundation, that the revoked Was 


| in che Hands of the Granter, and net deliyered; and therefore 


alterable at any Time: But 240, There was in that Caſe no 
Reduction of the Revocation of the Deed, on Acount of it's 


ha n made on Death- bed, but a Reduction of the Deed 
it lelf, 


as having; been delivered on Dearh- bed; and ſo no- 


v 
{ 

thing -in.that Peciſion can prove, that a Man can revoke a 

Deed on. Death bed, alt ho' alterable of it's own Nature; for 


the Reduction was not at the Inſtauce of the Perſon, in whoſe 
Favours the Diſpoſition was conceived. but at the Inſtance 
of the Heir, to whoſe Detriment the Diſpoſition was. made; 
and ſo the Lords found, That the Heir was by no Means 
prejudged by the Revocation, but had an Advantage, becauſe 


the was inticely excluded by the Diſpoſition, and came to en- 


joy the Half by Virtue of the Revocation; ſo that ſhe was 


Gainer and not Loſer by the revoking of the Dee. 


A ND as to that Part of the Objection, That the Mar- 
+ guis of Chaeſdale can't quarrel the laſt EarP's Deeds, be. 


-«* cauſe he is not Heir to him, according to the lnfeftments 


*« of the Eſtate, but only Heir to an Obligation, made by 
the laſt Earl's Father; in Support of which, the Authori- 
a . i T ty 


a 


| 
| 
| 


a | 
«xy: of Sir, George Mackenzie,. in his Treatiſe of Enrails, 
has an Obligation from the, Defunct, to diſpone or ſettle. 
+ his, Eſtate; as. likewiſe the Authority of Craig was cited: 
It is anſwered, Im That there is no Diſtinction in the Law 
of Death. bed, het wixt a Right of a Perſon that is Heir, in 
irtue of a perſonal Deed, and him that is Heir by an Inxe- 
fins compleated with Infefrment, . Grazg indeed points at 
a Diſtinction; but his Opinion on that Head | hath been in- 
tirely..cxploded, and juſtly. The Foundation of the Law of 
Death · bed, was to prevent Perſons being impoſed upon, by the > 
Importunity, not 1 oh Prieſts,; but of near Relations, at a 
eakneſs they are preſumed not to be 


o 
: 


- 


Time, when through, els they o 
capable of reſiſting, Solicitation, to alter the Succeſſion to 
their heritable, Eſtate, in Prejudice of thoſe Perſons, who du- 
ring their firm. Health, were the true Heirs, to whom the E- 
ſtate; was hy Law to deſcend, hy Whatever Manner or Title, 
eirs, whether of Line, Male, n Proviſion, and 
without any Manner of Diſtinction, Whether they are Heirs 
in Virtue of a perſonal Deed, or a Deed on which Infefrmeur” 
hath followed. And as this is eſtabliſhed by conſtant Pra- 
ctice. it is unneceſſary to take Notice of any other Deciſion. 
on the Point, than PL which paſs'd in the Caſe, Hepburn. 
of Humbie contra Hepburn, 25th February 1663,where there 
are three Points determined, every one of, which deſtroy the; 
Objection made in this Caſe, , The firſt” is, That the Purſer 
of the Reduction had a good Title, altho he had only a per- 
ſonal Proviſion in his Favours, conceived-in à Contract of. 
W e which no Iufeftment had followed ; and the 
Reaſoning there, was preciſely. the ſame with ' what is no 
made Uſe of for the Earl of Dundonald. 240, It was deter- 
mined, that the Law of Death- bed did operate in Favours of 


an Heir, male, by Virtue ofa perſonal Proviſion, even in Pre- 


judice of the Heir of Line, WhO was Heir of the Inveſtiture': 
How much more in this Cale muſt the Law take Place, in Fa-, 
Logild e I 


& 


(44) 
- yours of the Heir of Line, in Prejudice of a'collateral/-Heir. 
- . male? And 34%, Ir Was determined, That cho the Right of 
the Heir - male aroſe only from the Deed of the Defun@,' who 
had made a. Diſpoſition in his Favours, to the Excluſion. of the. 
- Heirs of Line, and had reſeryed a Power to alter; yet that 
Altetation could not be made on Death-bed, to the Prejudice 
of that very Perſon, hom the Defunct had by his own — 
created Heir. And if it be ſaid, that this Caſe Was ſettled 
bet wirt the Parties, yourLordfhips will have Regard to what 
my Lord Stair takes Notice of, That the Lords were moſtly 
of Opinion, that theſe Points were Law in every Cafe. © 
Bor laſt of all, as to this Head, the Lawyers for the Mar- 
quis can't help inſiſting upon it. That Whatever may be faid 
s to the Procuratory 1722, the Deed 1716 was not alterable 
at auy Rate by che lars Earl, either on Death - bed or in Liege- 
Fouſtic. And what they obſerve ou this Point, ariſes from 
the very. Conception of the Deed: It is an Obligation, Which 
Was not to take Effect againſt the laſt Earl, but is directed a- 
gainſt the Heirs that werte to rg failing him and*Heirs- 
male of his Body: And therefore, by the Nature of the Thing, 
they dont comprehend how the laſt Earl coud poſſibly alter 
that Deed. Had it been a ſimple Deſtination, in which the 
Earl had been firſt inſtitute, no Doubt he could have altered 
it; but ſince it is not ſo conceived, but that 70 Earl of 
Dundonald, the Maker of that Obligation, laid it upon the 
aſter-Heirs, it is not eafy to hend how the laſt Earl, 
whom it did not affect, could aſter it. Let us put the Caſe, 
That John Earl of Dundonild had obliged this preſent Earl 
of Dun donald, in caſe of his Succeſſion to the Eſtate, to have 
N paid to Lady Ann Cochras the Sum of L. oo; could the 
Haſt Earl, by any Deed of his, have liberated the prefent Earl 
From that Obligation? Tis believed he could not: No more 
- *could he free the preſent Earl from the Obligation to reſign 
the Eſtate in favours of Lady Anne, ſince Earl John could as 
offcQually bind the preſent Earl to reſign, as he could — 


(525%). 


bl him, in the vent of his Succeſſion, to pay to, Lady 
py L. Sooo. It 8, indeed he another Geſtion mal, ty 


the laſt Earl could have rendred this Deed 1716 ineffectual, b 
- conveying the Eſtate to another, ſo as to prevent the preſent 
Earl his facceeding : But that is nor the Caſe. Eh gt t Earl 
claims the Succeſſion as Heir of the Tnyeſtitare to Earl John, 
and ſo is liable to any Obligation that "Earl offer laid upon 
bim; and ſuch Obligation neyer could be defeated" by ary 
. 855 Whithverer of the lat Fall xeyoking or annulſi | chat 

; bli N Ms. | . C ES. 2 —_— . 1 2 1 CT 
3 TAE other Reaſons for n the Revocation and new 
Settlement by the laſt Earl, ſeem fo plain that they need on 
1 Am That theſe ate Deeds in Minority ; an- 
tho” the Lawyers for the Earl pretended; That x Mindr miglit 
make a Settlement of his Eſtare, -eyen- graruitouſly; and alte. 
ring former Settlements, ſuch a Deed nor being to his own Le- 
ſion; yet that is without Example, and would be of dange-- 
Tous Precedent ; and is expreſly 'contrary to rhe Opinion of 
Sir George Mac en gie in his Treatiſe of Tailiet, where 
Jays, Ir Path been doubted, if Minors can make Tailies, eveh 
with Conſent of Tutor and Curators; and I conceive they 
rannot: For tho” it cannot be properly ſaid, that they them. 
bes are lefed, ſeeing they continue ftill Fiars ; yet a — 
wor. may be zuſily [aid to be leſed, in that be wrongs his Fu 


mily and neareſt Relations. Nor will the pretended Favour of 


Conjoining the Eſtate and Honours, alter the Caſe: The Set- 
tlement made by the Predeceſfor is preſum d,. in Law, to be 
the moſt adyantagious for the Minor; and if it be once intro- 
duc'd, That a Minor, to whom the Law aſcribes a Weakneſs 
of Mind, may alter the Deeds of his Predeceſſor, it will ay 

| Pen open to ſuch Importunities as may be hurtful to the be 
Families. * N e 
Bor then, in the next Place, no Anſwer can be made to ano- 
ther Objection, That the late Earl at the Time was uncapa- 
ble of making any Deed. Toke will the Fact be agreed ts, 


46 * 


BE 3s capable cen, as at the Time of making ebe 


1722. For tho that could not ſignifie much. fince 
8 qe e Ju ted by the Deed 1716 ; 1 2 

Exidence «'7 Mag come out directly otherwiſe,. 

Pts he was py capable in 1723, and 7 ao 

Preſſure of ; 


| ' 4 ches b * very 5 — ade . 2 dh MIT 
= 1 5 in rem fam, hath receiyedno ſufficient Ruſwer. Tho“ 
| they ein ps Alt tes, they * very next Subſti. 


3 e tho tis hop Event they ſhall: 
| 55 Deed; YEE. they hats has they can. for- 
iff | ir Intereſt, according to human Incidents, is 
i » near, 1 tis im ible to ſay the Dead is not in cheir Fa- 
my urs ; arp thr equence, it is as impoſſible that they.could 
(po ras Law, without the Concurrence-of a Quorum 
ators, to authorize the Minor in framing. Tach' a 
Ant if other Circumſtances be conjoin'd, ſuch as Their 
ing g the Mior i 90. ral own ing, ws I ct 9 
ut up eat xi it can iCarce be a. on, che- 
2 6 pot Zhe Eee undaly elicit. Bhs 
4 1 Hee as-Fourth Ol 5 5 made ainſt the Deed 1716, which: 
e 


Marguis's, Title, was. Phat it procecded'2 non 54. 

| a hente foteftatem, r a 1155 John, the: Maker; was ſo tied 
by. che former Settlements. . Eſtate, in Favours of. 
Leirs-male, Hep he he cou 1 977 er the Succeſſion in Pre- 

12 3 ice, of the al, who is © ris Heir-mals, or-giye- 
Wo "Eſtarsto bis bes the Heir-female: - 

_ This 88 con Was bach d out into ſeverat Pitten 
a to the ſeveral N or Ties, by Virtuę of Which: 
dhe Ear i 8 (gen Earl 12 * 1155 bound up. and 

or, 


rom alte 1990, 11 Was 
ee That rc Vf -of Radin in Fayours 54 
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Lian Firſt, Earl of Dandovaid, his Heirs and Aſſigns wharfo- - 


ever, failing Heirs- male of the Body of M illiam Maſter of 
Cochran, contain d in the aboye-recited Contracts 1653 and 
1656. aud in the Renunciation 1657, had the ſame Effect 
with @ prohibitory Clauſe, ſo as to hinder any Alterati- 
— — Prejudice of the Order of Sueceſſion eſta 
iſhed in thoſe Deeds. 2 do, It was inſiſted, That even 
ſuppoſing there were no expreſs Clauſe of Return, yet there 
being a Subſtitution in all the Deeds of Settlement, particularly 
in the Deed 1680. and Contract of Marriage 1684, in Favours 
of M lian Firſt Earl of Dundonald, his Heirs and Aſſigns 
whatſoever, failing the Heirs-male of the Body of Milli 
Maſter of Gorbran ; This Subſtitution, as being for an one - 
rous Cauſe, hindred any Alteration of the not on- 


ly in Prejudice of che ſaid V illiam Firſt Earl of Dundanald. 


and his Heirs whatſoever ; but in ſhort, had the Effect of a 
prohibitory Clauſe, ſo as to bind up all the Heirs, who were 
do ſucceed before the ſaid M illiam Earl of Dundonaid and his 

Heirs. whatſoever, from altering the Order of Succeſſion: in 
Prejudice of one another. And; 3#70, It was inſiſted on, That 
no valid Title had ever been made up to this Eſtate, ſince the 
Death of M illiam firſt Maſter: of Corbran, who died in the 


1679 neither Job Lord Cochran his Son, nor any of the 


| ſubſequent Earls having been ſerved Heir to the {aid Maſter of 
Cochran, but having taken a new Right in the 1680 from 
William firſt Earl of Dundonald, who was formerly denud - 
ed in Favours of his Son the Maſter, by the Contracts 1653 
and 1656, and who conſequently had no Power to grant a 
new Right; and that therefore the Eſtate had remained in he · 


reditate jacente of William Maſter of Cochran ſince the 1679. 


and that the Deed 1680, and all that had followed upon it, 
were void; and of Conſequence, that the laſt Earl Fob», 


Who Was but an apparent Heir, had no Power to make the 
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the third not alterable at all, enen for valua bs "Conf 
Some Difficulties did arife to Eawiers, and. not without Reis 


©) 


, Tus ſcperal Branches of this Fvurth Objection muff ba 
examined ſeparately; and therefore, 1910, As to the Clauſe of 
Return; it is contonded for the- Marquis, That where a Man 
ſertlos his Eſtare upon his Heir apparent. 't& ali wirfucceſſus, 
rus; which failing, to other Deſeendents according to their 
natural Order of Subſtitution; and failing of thoſe particular 


Subſtitutes, to return rohimſelf, his Heirs and Aſſigns what- 


fever: That is no more than a ſimple Deſtination, and con- 
fequently alterable-at Pleaſure by any of the ſubſequent Fiars; 
iP WERE is nothing more certain'or eſtabliſhed in ou Law, 


than the Difference berwixt a {imple Deſtination, and an En- 
tail with a. prohibitery Clauſe as to altering the Suceeſſion, 
and uch as conrain irritant and reſolutive Clauſes. The firſt 


has always been looked upon as alterable at —_— * ſe-: 


cond alterable for onerous Cauſes, but not 


R 


fon, how, far protibirory and irritant Clauſes, when impoſed 
not by ehe Superior in — of himſelf, but by the Pro- 
prietor, could be effectual, as inconſiſtent * the Na- 
rure of Property; and thoſe: a ric were in fome meaſure 

removed by the Act 1685, concernifig Tailies : Bur it never 


2 was made a Queſtion till of late, that an Heir, fucceeding im 


Virtue of a ſimple Deſtination, could alter the Subſtitution 
and Order of Suceeſſion at Pleaſure. And if the contrary Dod | 


_ Reine ——— be once admitted, there can be no ſueh — 


as Property. The Forms of Inveſtitures in Land- Righes 

pat oo ſticarisns/ Every Man ſettles his Eſtate with ſacl 
Order of Subſtitution, as ſeems moſtreafonable to bim ar che 
Timo, even when he inelines to leave his Succeſfors at Libers 
ty to alter according to Circumſtances; and as they ſhall fn 
convenient, relying upon it as an undoubted Rule, : That 
Man is at Liberty to diſpoſe af his as he pleaſes, up! 
on whom no expreſs Reſtraint is laid. But if this new. i. 
routed Law * val fy XT muſt import a Reſtraint, 

and 


(29) | 
20 l en he: or Jer to act as Fr rietor, unleſs” - 


8 reſs Clauſe inſert in the Inveſtitures, declari 
ca fig he Fleirs (hopld Be "ab Fy dem to alrer 


think „ V1 
1 tis in vain to diſtingu wiſh in 4 Ciſe whe an Eſtate is 


to an Heir, 75 fucceſſurur, betwixt the laſt 
rnd ts introduced by. the Words, which fatting. and 


that ſame Subſtitution, introduced thele Words, rae 
failing, to-return. Both have the fame Meaning; orfly th 
8 Way of. ſpeaking exp reſſes/a Circumſtance, w ich the . 
ther does. not to, particularly notice altho the ſame Circum 
ſtance occurs in both Calds,.. U;zS, That when a" Man cuts the 
natural Line of Succeſſion to.Heirs whatſoever,” gd edn 
the Eſtate, for Inſtance, to.” Heirs-male, which failing, ro 
pi whatſoever ; the firſt Part of the Subſtitution is à Dit - 
anda going out (if it may be ſb expreſſed) of the com! 
e of Succeſſion; and the laſt Patt of the Subſtirns - 
tion, 1% Heirs whatſoever, is A Return from the Byway % 
the common, Road of lineal Siicceſſion: And ſo when 6 the 
Subſtitution, is conceived in thele Words, which fazling, 


return, that Thing is particularly taken Notice of, "that 200 * 
Na Return, from üb By-way 2 the common Rad 1 


en the Word Return is left bir, the yery ame Thing 

| A e nly that Circamſtance is not troticed in the E. 
on, that there is a: coming back from tlie Tailie and broken 

| E of Sycceſſion, to the lineal Courſe: But the Effect is 
4 the fame, and no manner of Difference in commort - 
| e the one Form of gubſtitution antl the other: 
bite true your. Lotdihips have im foine Caſes made 4 

on betwixt a Clauſe of Return anda fimmple Subſtfrus 
tion or naked Deſtination, and have fotind, 'Tifat 4 Clauſe 0E 


Return was nat a Subſtitution, but ſomerhihg, ſtrong Mig | 


155 777 with a prohibitory Clauſe; and all 
5 t greg for the Marquis right ly imderſtand "the 


vg, But 69-708 b5y epic ini ty 57 VEE ar „ 


1990 


* 


1 * 300 

4 flare, was » vided, to in, Heir, 4% cceſſurus; which 
| OE ws Big Heirs, Whether ee . or by ye. 

neral Defignations.; which filing, to rettitti to che "right 
Heirs and Af Aſſigns of the Proprietor; that ever ſuch Rt 
imported more — a ſimple Subſtitution or naked Deſtination. 
. where an Eſtate is giyen away to a Stranger or Perſon 

| ts get * a 5 ge gen Heirs, 
wm as 9 2 Heirs, „or Heirs-male of his Body. 
rich a Proviſion, of bi og 1 2 Granter; that has been 
explained to Raye he Force of a Paction betwixt the Granter 
. A. Stranger-Receiyer of the Eſtate; that in caſe the 
car el do which the Eſtate was limited, "ſhould fail, 
| the Eftare uld return to the Granter. And this is moſt juſt, 
e where a, Pro 


8 makes ſuch a Deed,” it is Evident 
he is not ſettli ucceſſion, but is giving away his Eſtate 
from his 


ho 07 a particular Uſe ; but upon Condi. 
tion, that 115 en rubs bunt Nat; hen that Uſe is 


at an End. th Nat hianle or. his 2 Heir fall have back 
that Eſtate. And this e er illuſtrated, than from 


the ( n of N HI the Duke of Bos. 
| 8 Fe. e this Point Was fully de- 
eee narrowly cxamined 17 There a Part of the 

amily-Eftate of D » which by ſeveral Deeds, particu- 
ly a Contract of Marriage in the t 185 5 Was wt ions ro the 


eir of a Marriage. * Was and right Heir 
of the ph pt why fr given away to the Heir of a ond Mar- 


ziage, and the Heirs of bis Body; ly failing, to return to 
the right Heir of. the F Family 1 5 ouglas - our Lordſhips 
2 

Li 


id juſtly. interpret, That that Clau 7 of Returs was not 4 
* Fmphe Subſtiturion, but was 0 e + 8 of a Pattion be- 
775 wext the Family and 206, " the M7 Marria Fe 
| That failing him and bis. H. a or Support of whom 
2 55 FBothwell was); dd or could be given Frey 
hat Eftate ſhould come A to the F. amily. And this Inter- 


h precio was ſupported by the ſtrongeſt Reaſons that could 
occur. 
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dert, re, Becauſe it was obvious? the Eſtate wWas 


given ſor 
rt 4 b amet the Sund Mar. 


— 
* 


Net. Uſe, the: Suppo 
= HM, *. 24 


ion. 


_ — 2 
terpreted to be j and when ever that Cauſe” eg the Meed 
H Cönſequence came to be iffational ; And for; that Reaſons 

your Lordſhips very jultly the Grant in that man- 
Hee; Tha That the Proprietor had gone no further than the Law 
ed him, bad n Eſtare as a Proviſion to the Heir 
2 ſecond Marra : 


S, dy rp th . that he 


rr. 


Vn Lebe a 8 fe ho wo 
efivn; and 
Cat her 4 Man is 


and from every © bb Np awd 

his on Heir. Ia all fach-Caſcs TRE different Partias 
* He is at deny 
to make the Sabel en asche If he cohcciye th 
laſt Subſtitution by Way of Clauſe of Recuro, this is entirely 
his — and is not underſtood to bythe Promiſe or Sti- - 
Pulation of the Heir. r common. . Ex- 

Nee flick 2 e Thr 0 

| anot * : 
Right of: 8 and — of Dipeſal. Ae | 


in khis Argument 55 „That not one In- 
8 ven, 2 Return — | ha a 

ever . Way. Li 

AF $'rraitheCdundel for abe KAL of e did tale 
otice of other Deciſionhz, funf a tha; 7 cent 


NE Wan 
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Drummond) 31. "January 1679,” and the Executrix of Mor- 
timer —.— 1 40. Kebruary; 2685. 
and left. ur; none of all 
theſe are 22 — Sa Queſtion i in Hand.: For, 190; 
They are all in Nelation to Sums — given in May of 
Proviſions to Children; and ſo were Gratis for · a particular 
Uſe ;" which Uſe: and Parpole being at an- End the Intention 
of the Party was obvious, That the Sums ſuould come hack 
to the Granters and their lineal (Heirs: 2 4%, The Queſtion 
never occurred in any of thoſe Caſes, hether, if the Perſons 
to whom the Money was firſt given had left Heirs of their Body, 
and thoſe Heirs had had Heirs bn afthejs Bodies, and t 
fach Heirs hud been poſſeſt of the Money, but-afterwards fa 
ed, —.— Money would: have returned to the Granter in Preju- 
dice of an A nt made by the Heirs. If that had been the 
che Queſtion the Deciſion muſt infallibly have gone the othet 
Way; ; for in thoſe Caſes, the Clauſes of Return were not prox 
perly*Subftirutions;” but Conditions under which rhe Money 
Was given. It waSgranced as a Proviſſon, Ic hey hed net Heine, 
the n was tobe extintt ; but if they 2 had Heirs, 
the Contition' would' immediately haut :failed ; the Heirs 
would Habe had the full Property, and bren at full Liber- 
ty to diſpoſt if the” Money as theythoaght fit. And ſo toap- 
ply this to the preſent Caſe; whatever Effect the Clauſe of 
Return might = had in Way of Condition, ſo as to hinder 
William Maſter of Cochran to diſpoſe of the Eſtate to a Stran 
r in Prejudice of che right Heirs of Hfuiliam Earl of Dun. 
el, yet when ever Miiliam Maſter of Cochran came to 
Have Hetze of his own Body, and that thoſe Heirs came 
leave a Succeſſion of other Heirs behind them, the Clauſe of 
Return could have no mote Force as a Condition, but reſolved 
into a common naked Subſtitution. And indeed it ſeems. ve- 
plain, That this was che true Intention of the Earl of 
undona¹.. Very probably he did hot deſign that / iiliam 


Als San, in cat be had-no Heirs cs of. his adh Mod throw 
* 
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ay his Eſtate -r0:a Stranger: But if he came to have Heirs 
who did ſucceed, and left Heirs bebind them, then the Eltate 
was to ſtand upon the common Footing of other Deſtinations; 
without a ptohibitory Clauſe. 377% There is certainly a 
very gveat Difference betwixt a Settlement of Money, or a- 
ny other moveable Subject, to one, which failing to a Chain 
of Subſtirutes, with u Clauſe of Returm ; yea, even without 4 
Clauſe of Return, and a Deſtination in the Settlement ofa Land 
Eſtate. The firſt may juſtly be interpreted to be a Fiaetummiſd. 
the other, nothing but a common Deſtination without any 
Manner of Truſt laid upon theSubſtitutes z and that becauſe it 
is 4 neceſſary. and conſtant Practice in all Inveſtitures of Lands. 
to inſert a Beſtination of Heirs, and that in order to prevent 
a Return of the Fee in ſome Caſes to the Superior, and in o- 
thers, to hinder its being caduciary, and falling to the Crown, 
as u/timus heres. But in Moveables, it is quite otherwiſe: 
Tis unneceſſary, and an unnatural Thing to tailie Moveables 
at all, or make any Order of Subſtitution with Regard to 
them, except where it is the Pleaſure and Intention of the Ma- 
ker to introduce a Fidecommiſe. By fuch Subſtitution he 
changes the very Nature of the Subject from being moveable, 
to be heritable: And ſo where he makes ſuch a Convulſion 
in the very Nature of the Right, tis impoſſible ro imagine he 
intended to leave the Inſtitute in the abſolute Power of Diſpo- 
ſal. The very framing his Settlement in ſo unnatural a Way, 
is a full Evidence that a F:decomm3/5. was deſign d. 
410, As to the Cale of Mortimer, upon which moſt Weight 
was laid, tis very plain the Return was indeed not by Way 

of Subſtitation, but in Form of Proviſion or Paction, That in 
caſe. Calderwood the Son ſhould die without Heirs of his 
Body, the Sum ſhould return to Mortimer the Mother. There 
the Mother was not at all Heir, but was a fimple Creditor in 
the Return, by which ſhe could have obliged the Executors 
of the Son to repeat the Money to her. And juſt fo in Drum- 
mond's Caſe; the Granter of t RR Proviſion was 7 
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j not Heir to Mit ganet che Child, bur Oreditor, in 
caſe the Money had Tick been paid to Margaret Bur, as the 
50 pened I chat it was not paid. Ihe Sranrer's HMeit Yid: not 
Money as Heir. to  Margavet, but held it in his 


; DE not due; he Provifion bein g extinguiſhed and funk by 
rc 


e Non-exiſtence of Heirs of het Body And this inderd is 
Caſe of all ſuch Returns in Bonds of Proyiſion-;' whereas. 
dips fs E quit” cheese n Subſtiturioas n 


5 90 5 Tera $ eds 10 parallel Cubes, have gone 
ue 15 N For the l uis's Side of the Queſtion thaw. 
for him to plead It this Time: Bat ſimce an Ar- 

derte Fe; or tiari is the | ror ſt that can be uſed, ir cannot 


17 225 of 25 2 TH Wales, concern ea 0 of Broad. | 

5 40 moe was thus, . or of Broadmeadows- 
22 2 9 7 to Willium Scot his 'y ouhger: Brother, 
93 s- male to be procreate of his Body. with an ex- 
— aan of Return to William Feox their Father, and his 
neareſt 1 lawful Heirs-male and Aſſigns. And your Lord- 
ſhips will pleaſe be informed, That his Return was di- 
who, rings ae! Rag Means of re S$+0t the Father, 
in lieu of thoſe Lands given to Junger Son his 

eldeſt. ave that Eldeſt the Lands of Tuſh#l44. * 

5 Will iam Scot the younger, in his Son Robert's Contract 

of Marriage, diſpon ' d theſe Lands to his fad Son Nobert, 
and the 3 of his Body; which failing; to his Heirs. 
female; which failing, to his Ichi and Aſſigns 'whatſoever ; 
and the Competition aroſe betwixt the Heir whatloever of 
Robert Scot, and Walter Stor the Father's Heir- male, and 
Heir to the Return. Mater founded his Claim upon the 
e of Return, as ni to have hindred William Scot 
to have — away the Lands to bis Son's Heir whatſoever; 
in Prejudice of the Return our Lordipe Found the Clanſe 
of 


__ Eds.) 

of Roturn ns 19 mepe'rhan a L e 7 may 
Prierredl ib Hei- i Ag ys ai net, William 

Out Fier, und tha: there uo probibztery» Clauſe. v1 
Ap here your Lordſhips can't but obſerve, how ſtrong 
the Heir of the Return's Caſe was. The Land had really been 
given off to 4 ſecond” Son, ag a Patrimony. limited to rhe 
Heirs-male of his Body, with a Return to the Father; 
becauſe there was no prohibitory Clauſe, and becauſe the 
Lands had once devolved upon Robert his Son and Heir-male 
of his Body, your Lordſhips found the Deſtination could be 
altered; and the Eftare given to the Heir of Line, in Preju« 
dice of the Return. And'indeedrhe only Difference betwixt 
this Caſe and that of Forfur, was, That the Eſtate of For- 
far had been provided to the Heir of the firſt Marriage of 
Douglas ; ſo that they could not be abſolutely given aw 
even to a Son, Which made the Clauſe of Return ſo muc 
ſtronger; whereas in this Caſe, Tuſbilum and his Son were 
abſolute Proprietors of the Lands of Broadmeadoros ; and 
therefore your Lordſhips hm the Subſtitution and Clauſe 
of Return, ſo as to give Milliam, to whom' they were diſ- 
poned, the fulleſt Right the Granter could communicate to 
Him. Tis hoped it is obvious, how much ſtronger the preſent 
Queſtion is in Favours of the Marq us. 
ANOTHER Deeiſion your Lordſhips will pleaſe notice, is 
that of Stewart of Grantully contra Sir William Stewart, 
decided the 24th of June 1669. Sir William Stewurt granted 
an Infefſtment of Annualrent to Fear Stewart his Siſter, and 
the Heirs of her Body; which failing, to certain Perſons 
Subſtitutes, his Brothers and Nephews, and a Part of it to re- 
turn to himſelf. Jean affigned the heritable Bond to her Bro- 
ther Sir Thomas, who charged Sir William the Debitor. And 
in the Suſpenſion, this Objection was made amongſt others, 
That Jean could not aſſign the Bond, in Prejudice of the 

Jubſtituter, and of the Reruys provided to her Brother Sir 
William; which the Lords overruled, and found, That ſhe 
or n being 


being Fiar night: 
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; «Pen: And this Deciſion is certainly the. 
ſtronger, that the Subject was Money, given, in Form, of a. 
Proviſion; yet becauſe it was ſecured by Infeftment, and ſo 
came neat to the Caſe of a Deſtination. of. Land, the. Lords 
found; That the common Rule muſt take Place; ſhe, was Fiar, 
the Subſtitution was without a prohibirory, Clauſe, and ſo ſhe 
was at Abe to gn, , e pitt e 
Vous Lordſhips will alſo remember the late Caſe concern - 
ing the Eſtate. of Chato, which meets the preſent almoſt in 
every” Particular, and indeed deſtroys the Earl's whole Argu- 


ment, both on this Point, as to the Effect of the Clauſe of 


Return, and others that are aſterwards to be noticed. The 
Caſe was, Audnew Ker of Chatto reſign'd his Lands in Fa- 
vour of himſelf, and William Ker his Son in Eie, and the 
Heirs- male of his Body; which failing, to. John Ker, Ne- 
phew to the ſaid Andrew; and the Heirs- male of A * | 


oY N 


which alſo failing, to return to the ſaid Andrew Ker, 


| Heirs, and: Aſſigns whatſoever. 


 Wilkam Ker the firſt Inſtitute, diſpon'd the Eſtate. to Ros. 
bert Ker his ſecond Son, paſſing by John Ker his eldeſt Son, 
and the Heirs- male to be procreate of his Body; which fail - 
ing. to Chriſtian Ker his Daughter; and accordingly Robert 
Ker the ſecond Son died, without Heirs of his Body, and the 
Succeſſion was opened to Chriſtian Ker the Daughter; and 
ſo there aroſe a Competition berwixt her and Zohn Ker her 
elder Brother, who infiſted directly in the fame. Manner the 
Earl of Dundonald now does, That Andrew Ker. his Grand- 
father having ſettled the Eſtate upon Milliam Ker his Father, 
in Fie, and the Heirs-male of his Body; which failing, to 
Johm Ker his Nephew, with a Clauſe of Return, in Favours 
of Andrew himſelf, and his Heirs wharſoever.:. That I. 
liam Key could not alter. that Subſtitution, ſo. as to give the 
Eſtare to his Daughter, in Prejudice of him the eldeſt Son and 
Heir- male; and that the. Clauſe. of Return to Andrew the 
Grandfather himſelf, had the Effect of a prohibitory Clauſ. 


A more 


SER A 
en „ conſidering, That he the eldeſt Son was, the 
Heir. | —_ to 3 ; and. ſo had the Benefit of the 
Clauſe: of Return: which, was expreſly conceived. in Fayours. 
of Andrew's Heirs whatſoever... Your Lordſhips 'veyerthe-, 
leſs, after full Debate, found, That William being Fiar, and. 
the Subſtitution nothing elſe but a naked 2 might . 
alter at Pleaſure, notwithſtanding of that Clauſe of Return; 
and fo prefer d Chriſlian the hter to the elder Brother, 
who was Heir- male: And indeed yo Lordſtips were un 
animous upon this Point of. the Import of the Subſtitution, al- 
tho' ſome few. on. the Bench had ſome Difficulty, on another 
Ground, how far Milliam Ker was tied down from altering, 
by ihis. own Contract of Marriagg. in Prejudice of his dat 
Son, who was the Heir of the Marriagee. 
xD this leads tu another Anſwer to this Part of the Ob- 
jection, which the Lawyers for the Earl gaye no Satisfaction 
upon. and which with great Reſpect to them, they never. 
can be able to remove; and that is. That s Effect a 
Clauſe of Retum may have, wich d to the Perſons, in 
whoſe Favours it is conceived, yet ſuch Clauſe of Return, 
can operate nothing. in Favours of the intermediate Heirs, 
rho are called to the Succeſſion, prior and preferably to thoſe 
eirs in whoſe Favours the Clauſe of Return is conceived, . 
And indeed this ſeems ſo plain from common. Senſe, and the 
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Parliament 162 1. Bur then, how. is it poſſible that any 
Perſon, who is not l the Clauſe, can found — 
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eſt Security in Fayours of the LP 4 
What is that to the Heirs male? Is there any Thing thereby 
ſtipulate in their Favours? Or is it a tenable Point, that be. 

. . cauſe the Earl took Care to tye down his Son, and the Heirs- 
male of his Body, that they ſhould not diſpoſe of the Eſtate to 
2 Stranger, in Frejudice of his Heirs of Line, therefore his 
Son, or any of che ſubſequent 'Heirs-male, could nor better 
the Caſe of the Heir of Line, and give him the Succeſſion 
ſooner than the Earl had ſtipulated it to him? This is the ye- 
ry Cale. The Marquis of Clydeſdale is the Heir whatſoeyer, 
the very Perſon in whoſe Favours the Return is conceived. 
How then can it be faid, that the Deed in his Favours, is a 
Deed in Prejudice of the Clauſe of Return? Or that if it be 
not in Prejudice of it, that the Clauſe can be made a Title or 
Foundation upon which to reduce it? With great Submiſſion 
ſuch Reaſoning is intirely incomprehenſiblfe :. 
Lr us put the Caſe, That in Place of the Clauſe of Return, 
there had been an expreſs prohibitory Clauſe, providing. That 
it ſhould not be in the Power of the Heirs-male of Villium 
Maſter of Cochran's Body, to alienate the Eſtate, in Preju- 
dice of the Eart's Heir of Line, appointed to ſucceed, Las, 
theſe Heirs- male; would that bre b ory Clauss have hindred 
the Maſter of Cochran, or his Son, to have given the Eſtate 
to the Earl's Heir of Line ? Sure this can never beſ maintain d. 
Fus Lawyers for the Earl were indeed pleaſed to fay, 
That ſuch a Proviſion imported a general Prohibition, to al- 
tet any Part of the Order of Succeſſion. But upon what Foun- 
dation of Law. this is built, will never be diſcovered. Tis juſt 
— | in 


ia dther Words," That lere ane to do a Deed ia 
ane Prejudice, hinders the Perſon 1d to don 
Thing to chat Man's Advantage. u 250 Mgt A) as bt 
They were pleaſed in the Debate to argus dom the:Natare 
of Remainders by the Law of Eng/and, and from the Statute 
of Weſtminſter, de | donis conditionatibus 5+ and tol:compare! 
thoſe Remainders with our Clauſes of Return aid did pre- 
tend, chat our Clauſes of Retum had the ſame Foroe wirh a 
8 made in Remainder, er e e 1 

Bur. in the „ Place, This is a 0 ike: When 
an Eſtate in Eagland is provided 3 Heirs, for 
Inſtancę, of bis Body, Remainder to another Peron; if that 
other Perſon come to ſacceed;he is not ſo much as Heir to che 
firſt Inſtitute: He takes as by new Grant, and the Proviſion 
in his Favours is as ſtrong as an Intail with irritant Clauſes - 
is with us: But then 24do, Tis nothing at all to che Purpoſe / 
for where an Eſtate is fo deviſed, there is nothing in che Law 
of England that hinders the firſt Inſtitute to give the Eſtate : 
immediately to the Heir in Remainder, Lare Phe Heirs - 
of his on Body, and chat juſt upon the fame now 
pled for the Marquis, That the Proviſion in R hin- 
ders the firſt Inſtitute to do a Deed in Prejudice ofthe Heir in 
Remainder; bur it does not hinder him te r 
mainder;and do a Deed to the Perſon's 2 
that Law, if the firſt Inſtirute ſhould diſpoſe of he Plate 5 
a Stranger, the Diſponee's Title would be good during the 
Life of the Ioſtitute; and until his Heirs fat d, and the Het 
in Remaindet could ſay no to it, until all che Parſon - 
failed, who were called ro ſucteed before him 

Von Lordſhips will likewiſe obſerve, That xis e Y 
Part” ofthe neſtion in the Caſe of Chitr 10 already cited; only. 
that Fob 77's Plea was müch ſtronger than the Bart's"is.: 
192, Beeauſe there was another Branch. da. Jon Ker the Ne. 
phy, and che Heirs- malo of his Body, intrbduced 5 
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Deſtination hetwixt the Heirs- male of Miiliam's Body; and 
the Heirs wh ver of Andrew, Which made ſome Way 
for an Argument, That Andrew intended Johm Aer the; Net 
phew ſhoũld ſucceed preferably to the Heir whatſomever, and 
conſequently that no Deed could be done whereby to exclude 
him; and df not to exclude. him,. then not to exclude thoſe 
who 3 him: But this bad no Manner of 
Weight. eſtill he was but a naked Subſtitute; the Return 
was not in his Favours. 240, Jobs pretended; That he. had the 
Benefit of the Return, becauſe he was Andrew's Heir what- 
ſomever; but your Lordſhips juſtly found otherwiſe, That he 
was not the Heir: ubat ſomever, to whom, the Return war 
provided, nor could-be, becauſe that Return ut only to 
tate Place upon his Failure; and therefore that Chriſtian 
the Daughter was the Heir whatſdever, in whoſe Favours 
the Return was conceived; and conſequently that that 
Clauſe could never hinder her Father to de 4 Deed in her 
2 urs, however it might have hindered him to prejudge 
DEF.) 5:1 * GIS Hal} S403-235501 1665 EXSTYEM) 2 
- + I the, 4 Place, upon this Head, your Lordſhips will 
obſerve, That thoſe Deeds 1653, 1656, and 1657, in which. 

the. Clauſes: of Return were, are entirely out of Doors, ſince: 
theſe are not the ſubſiſting Titles of the, Eſtate. They were 

deſerted and altered by he After - Deed 1680, or the E- 

ſtare was diſponed by the Earl of Dundonald to Jabs Lord 

Cochran bis Grandchild, with a naked Subſtitution without 

any Clauſe, of Return at all. And whatever Objections could 
be made to this -Deed, as not ſufficient to convey the Eſtate, 
| 2 it had this Effect to convey, all Right that was in the 

erſon of Earl William; and conſequently the Clauſes of 

Return being conceived in his own Favours, this Diſpoſition 
muſt have the Effect, at leaſt. of a Diſcharge of ſuch Clauſes, 
which indeed is ſufficiont of itſelf to deſtroy the whole Ar- 
| t drawn from the Returns; which the Earl's Lawyers 
 Jeem'd.fo ſenſible of, that they were obliged to betake . 
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(44) 
ſelves to another Topick, ; That every Subſtitution made toa 
Man himſelf, and his Heirs, for an onerous Cauſe, had the, 
| ſame Force with a prohibitory Clauſe, and bound up all the 
Heirs from making any Aſteration. And this they endesa. 
voured to ſupport from the Conſideration of mutual Tailies, 
which could not be altered, and from the Deciſions already ta- 
len Notice of Drummondand. Mortimem; and in this part of 
the Argument, dropt entirely the Force of a Clauſe of Return, 
and aſcrib'd the Inability. or Incapacity to alter in all choſe 
Caſes, tothe Oneroſity of the gubſtitution. i 
BBs with great Submiſſion, their meds aſi al — 
| aps more than on the other Point: For ma, The Rea- 
= is. intirely contrary to the Foundations your Lordſhips 
have gone upon in eyery Caſe, where yon found there was not 
a. Power to alter a Deſtination; For you always laid the Streſs 
upon the Clauſe of EA as N gp a naked Subſti- 
tution, taking it for gran 4: Subſtitution was 
alterable at Pleaſure. - i; {o.i in the Caſe of Mortimer; the 
very Words of the Deciſion as recorded are, The | Lords 
found the Prouiſion was not of the Nature of a {ample Sub- 
Hitut ion, but was of the Nature of Prouiſiun or ede 
on, and ſd conld not be frufirate M4 any valuntar Deed, 
without an onerous or neceſſary Cauſe; and cherefere 18 
ferred the Erecuturs of the Mot 1 5 the College. | 
d N er till now ever argued the Matter in an o- 
Way, but ned it as a Principle, That a ſimple Deſtina-. 
*%a was alterable at Pleaſure: 2.49, The lame Difficulty meets 
them here, which they could not remove upon the other Point, 
That ſuppoſing a itution, purchaſed. as they n 
to call it, by a Man to himſelf, and his Heirs w 
could not be altered nor prejudged ; yet what ſays that ke 
intermediate Heirs, who don't fall under that Subſtitution, and 
in whoſe Favours it is not conceived? Or, bow does it 
* 96 that becaule the Earl of Dundonald ſecured that Be- 


chit in a certain Event ep and his Heirs whatſe 
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tro the Heirs- ale Who were ES ab 
of the Heirs whatſoever, only could nor Benefit thoſe Heits 
whatſoe ver, by them to che 8uceeſſion. — ti 
would haye come to it by chat Subſtitteion aſedd in 
Favours 9 It may juſt as well be pretended. if one ſhould pits 
cChaſe a Right of Suceeſton from à Proprietor to cake Place 
after that Proprietor's Death. the eceld not give 
the Purchaſer the Eſtate during his Life: b t 
, Tux Earl's Lawyers intively miſtake ths! Vater 5 
a Subſtitution for an onerous Caife; and ſo ale Le fete 
Reaſoning from mardal Failies-. And from * Cie 
Deciſions, 4 Subſtitution is ſaid to be for art — 
_ When the Maker of the Stuibſtitution gets from tithe Peron. 
(for Inftance, from the — Annie Oonfacriribnr for 
making of that Subſtitution," Bür chat iv not the Cafe Rete! 
Willie Earl of Dundonali vas the Maker of the Subſtitu- 
tion * mſelf,. Efe Himſelf is Hketpiſe the Subſtittte Where 
then is the on Cauſe ? WH it, or RO did receive 
it ? Did the Flirt of Dinubnald give himſelf a valuable' Corti. 
derarion” for making the "Subſticurjon” in his own Fayours'? 
| They have bern pleaſed to ſay, incongraoufly, TH rhe 
Harl gave che Efure fr the ee But fhre that is 
not intefſigible, when' he:made the Sabſticurion' himſelf; and 
n= it Was LEE the Peck of his: Son, But His own. Their 
hoſe Re ag" if ale Maſter” ö Che a 
Jubſtitution, and hack got 4 Confideration-for' doit 
proved Bur tis pla that is not the Cale either f in Reality 
in Form. He . the Eſtate in the common Way as others 
do. The Father made rhr Sübſtitut ion wiki Way ho'pk Neale 
purchafed nothing fror rhe 96h; n * 
Wax this is confidered* their Reafbning from He Es 
A martaal” Tailie comes to-he uſtloſs, imp; Becuife: in rhe 
Cue of ſhelf mutual 'Tailies, the firſt Maker ot rheſe mutual 
Entails gers the onerous one 1 Him the Maker 
4 
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As is already: there was no Conſideration given to #/; 
Tom Earl of N 8 for Ang. this Subſtitution ; and 
it is intirely out of the Caſe of a Tailie for an 0ncrons Caule. 
. The Queſtion ſtill returns, What was given for makin 
2 845 in $ — al the preſent Earl of Dundonal, 
I no NT Conſideration was 7 or received on that AG 
count, 1925 dnes it ſignify chat the Subſtitution was onero 
in Fayours of the Heirs Whatſoever? 3710, Eyen in the Ca 
WS a 1 Tailie; ſuppoſe one of the Parties ſubſtitute the 
Party next to the Heir of his o Body will that hin- 
95 kim * prefer that other Party to the Helr ot his Vun Ba: 
Sure it ill not be pretended. A. 
N55 then the Earl's Lawyers pled, ** That chere Was a 
8. valuable Conſideration given, by the Contract 1656, to the 
© Earl of Dundonald, by William Maſter of Cochran, viz, 
the Baronies of Gebe and Trabrough.” As to which, 
Hb Your I, Lordſhips will obſerve, 45. this Part of che Ar- 
Sree contradicts the former; for hitherto they in- 
That rhe e onerous: Cauſe. of the 22 "Was given 
by Willie E Dunde to the Maſter of Cochran, 
25 that this onerous. Cauſe;was the Hiſtate itſelf, aud that 
01h this hate cl the Earl purchaſed the. Swb/tztut ion to hi 
elf and Heirs whatſoever. But now they plead the 4022 
Kae That the valuable Conſideration was gi ben by the 
ter to the Earl, But whether that was given for the Sub: 
ſtitution to che EarP's Heirs: whatſoever, or for the Subſticu- 
tion to the Heirs-male; they are not F e to explain, 
becauſe they run themſelves into an Inconfiſtency every way, 
ſtate is as they will. For if the Barony of Ochi/tree was gi- 
yen for rhe Sũbſtitution to the Earls own Heirs. whatſoever, 
bis hear ſufficient! e demonſtrated, that this caun e the 
Heir- mal Deed now quarrelled is in Favour of 
the Heir 3 Next, if is be {a laid. That the valuable 
Conſideration was given for making the Subſtitution in Fa- 


* ofthe Heirs-male, * har could hinder one of £4 


Heirs-male, when FO Plate getreue to Him, to Alter tha 
| Subſtitution ? With great Submiſfion tis impoſſible to make 
any Senſe. of this Argument about the onerous Cauſe, there a- 
11 ſuch Abſurdities in Whatever Light the Thing is 2 
| But, 3tio, The giving the Lands of Ochittree' Gas n 
Able Confideration at All, becauſe thoſe Lands had been wg 
merly given in the ſame. way by M lla Earl of Diundonald 
To the Fe of Cochran, in the 1653; and all that was done 
ws to chatigethoſe Lands for Paiſley, which were much more 
valuable. it then the Subſtitution in the Conveyance of 0. 
chilkree was not onerous upon the Part of the Earl of Dun. 
donald, and that he received no valuable Confideration for it, 
the Subſtitution in the Diſpoſition of Paiſey could never be 
more onerous, but rather Teſs ſo; becauſe the Earl was ſo far 
From” getting by that Tranſactton, trat he loſed more than 
S ined, ince Paiſley was more valuable tha Orhiltree. 
Liſtty, It the Earl had received à valuable Conſidera- 
ge that might indeed hinder him from 3 Sg ſure ir 
- Could not hinder the Maſter 'or his Heir from „who, 
according as they ſtate the Caſe now, was the Perlort that paid 
the Confideratipn,” and not he that received it. If a valuable 
Conſideration hinder the Receiyer to alter in Prejudice of the 
Giver, fare it cannot hinder the Gixer to alter, altho in Preju- 
_ - dice of himſelf. Nor is it poſſible in common Underſtandi 
to imagine, How ever a Subſticution to Heirs wharſoever, | 
Jected to the End of a Deſtination, can have any Dänmer of 
Influence upon the Deeds of anterior Heirs-male yarns 
themſelyes, or in relation to one another. 5 
"INDEED the Earl's Lawyers endeavoured dender this, 
5 ating a Caſe Which directiy deſtroys them They ſup- 
Jed the very Fact which occurs in the Deed of Tailie 16 | 
That there ſhould be a Chain of Subſtitutes called to a due 
2 ceſſton one after other, ſuppoſe all Heirs- male; "Thatafter 
15 thar there ſhould be a Subſtitution to Heirs- female, and a 
| = prokibirory Elauſe _ — 


** not 


Colds 
* , 1 36: Tg : (.45 J 8 Tn 
«not ro alter the Succeſſion, | And then acked the Queſtion,. 
If this would not import a Reſtriction upon all the anterior 
Heirs- male not to alter ? The Anſwers are very obvious, 
1m, , This is not to the Purpoſe, becauſe here there is no Ir- 
Fitancy at all; and they don't make it out, that what they, 
call an. onerous Subſtitution has the ſame Effect with a prohi-. 
birory ot irritant Claule, ' 240, To ſtate the Caſe riglit, they 
ſhould have ſuppoſed, rhe prohibitory Clauſe laid upon the 
Heirs - male, not to alter in Prejudice of the Heirs- female. 
But, 3 io, Let them ſtate it as they will, there is nothing, 
more common than to. lay a prohibitory Clauſe upon Heirs- 
female, and vat to leave the Heirs-male at Liberty, This is. 
directly done in the Tailie 1688. ;; and Wherever it is done. 
ſack Reſtraint laid upon the Heirs-female has no manner of 
Influence upon the Heirs-male, nor hinders them to alter in. 
Prejudice of the Heirs- female. And were a Reſtraint 84 
on Heirs-male, not to alter in Prejudice of Heirs- female, 
neither would this hinder an Heir - male to alter in Prejudice. 
N or. his Heir- male, or to give that Eſtate to the. 
* 


Vous Lordſhips: muſt be ſenſible, that if this mie, ah 
Hold, there is no Subſtitution whatſoever, be it never ſo. 
fimple; | that could ever be altered by a voluntary Deed. Does. ; 
not every Man that ſettles his Eſtate, when it is. abſolately, 
_and fully in him, according to any Order of Subſtitution, 
1 Eſtate for that Subſtitution in as proper a Way as the. 
_ Earl, of. Dundonald did in this Caſe ? Where then ſhal a 
ſimple. alrerable Deſtination be found? Not where a Man had 
the abſolureDiſpoſal of his Eſtate; becauſe in that caſe he pur- 
chaſed the Order of Subſtitution from the Subſtitutes, accord- 
ing to this new' Doctrine; far leſs. where the Maker was nor 
the abſolute Fiar, for there he muſt be regulated according to , 
the Reſttalnts thathy upon him. 
2 Ir is true there was a Diſtinction made betwixt the Caſe; 
here a Man reſigus the Eſtate in Favours of Hiinſelf; E 


3 1 _ 1 the o 
| : rhe Jt, isto hinifelf : 9 0 in Liferent, and other 
| in Fee, Bur where can the Difference ty as to this Queſtion } 
: Dacs a Man chat gives his pon! the Fee, without any Limita- 
tion, give bim leis Power than, when he gives him the Hope 
b of Succeſſion. only? "What does it " whether the E. 
* ſtare deſcend. by Succeſſion,” "or by Grant, Home 1 
Aitatic, where there is no Reſteſction rhe Grant ! O 
What does a Father ve his Son more or less, when * 
ſettles the Eftare to Pinay in Liferent, with an abſolute 
Power te to diſpoſe, and to his Son in Fee, than when he takes 
the Eſtate Arſt ro Falch, 18 the gucceſſion to the Jon? 
Or n the Son bs called the Maler of the Subſtiturion in the 
one e more "than in the other? As this Diſtinction is, 
irhout any Difference, and without any Reaſon, ſo it i 
realy contrary. to the Practice, "tis believed, in almoſt a 
ne Settlements in Scotland, and to every Decifipri that 
(if occur d in the Point, That of Chatro is direct and oppoſite to 
lf | it: Andrew Ker. was the Father, 10 ſercled the Eff re a 
_ | che, 5 in Fee, 2 to rer Gre 0 in e The C 
___ ..of abi, that of Graniz/ly, are perhaps 
4 onthe 45 904 he Aepumen eſe in thoſe v7 rel 
valuable Con geen; Accor 


N bas the pn 1 and fo oning, 9 5 greater, and more Nen! for t 
Subſtitution or Clauſe of R eturn. 1 

9 then, the Earl's "Counſel, endeavoured t 70 fupport N 1 

Arguments of Fe from the Intention gf: Paries; 
pd, the great Stteſs of t his was laid upon the preſum d Deſign 

4 keeping the Eſtate and Hongurs conj6in'd. . And here 2755 

Pd to their Afliſtance the Laws of Spain, concerning the 
ajoratus of that Country, and the Laws of fome other 
- Countries, $, which Eſtates ancieatly were annexed to Di- 

ities ; ſome Arguments from the ancient Feus, called 
'euda (entilitia, and d Fiderommiſſ. relifta families; 


5 1 other very fe 7 Examples: Aud rather than nor 
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fey x — 4 
voting of 55 Co — f. Marti II 
e was contain d in Contracts o in 
5 Earl's. Contract 2084 with Lady 8 Hamilton; and 
libew iſo in en 1706, berwixe the Marquis's Grands 
gument — = up in this, That tha'Farene; of, coenjoin- 
iag an Eſtate with Honours was ſo great, that any \Cireumse 
ſtances, from Intention, or from Boubtfulneſs eg Words; - 
might juſtiy be laid, hold on by your Lordihips to give this 
te to the Earl; If not, to deſtroy, . 
to che Known Laws of all Setkle ments, 
But in the firſt Places che. Marquis does concendy: Thar, by. 
ſacks Caſe-as:this there is no Plage for ts from I 
- Indeed, where there ariſes a Do fulneſs as to the 
pere of Suhſtitution the Intention of Parties 18 
_ juſtly. toſte cpabaeredras ee ef t Rules of j 45 
n 2 is not as to the Meaning of a 8 
tation, and where. all are agreed ho is the Perſon ealbd z but ö 
the Debate is e egal. Effet of ſuch Subſtitutiom _ 
to limit tho Su e from altering; extrinſick Arguments 
cerniag the Maker's Intentipn can have little or — 
When the Words are underſtood, the La determines theiꝝ Ef 
feck And: ſuppoſiug it were nevor ſb clearly provd, thar 
William Harl of Dundonald defi ign d his Succoſſion ſhould not 


che Power of his Heirs to- unter act his Intention: ande has 
ups reſtrainec them in· any egal d ſigniſies hat 
intended. Ae Mana intend / his Sueceſſiats nok 


, alrored;; arid! yet. may leave. it — — o | 
ids Kad chere is 4 great 8 


poet 


en i d to. be-ſon.. Ves since he nds left it W 


down the Heir. The ſeveral Ways of limiting an Heir are 
known and eſtabliſhed ;/ and if thoſe he not followed, tis a 
praſumptio juris G 4. . that the Maker of the Deed did 
- not defign it: And yer aſter dll; the Argument, in this Cafe, 
amounts at ſtrongeſt rather to this, That it was reaſonãble for 
the Earl to deſign ſo ; and therefore; tho” he has not expreſ- 
ſed it wy; Way, his Intention muſt be corrected. aud your 
Lordiliips\muſt' make for him a reaſonabie Will. 
FON, Ir is ſaid, He put bis Hohours and Eſtate in- 
to one Channel': But what chen? He probably had it in his 
Eye, that the Channel of both Honors and Land might be 
altered; and therefore, as he could not reſtrain his Heir 8 
to the one, he did not reſtrain him as to the other. And after 
this, altho Circumſtances were changed; ſo as chat an Altera- 
tion of the Deſcent of Honours might not be ſo eaſily ob- 
_ yet the Heir theuglit it reaſonable ro give the Eſtate 
to his „wirhout the Honours. Perhaps he differ d 
in his Way of thinking from his Predeceſſor, yet he was nor 
limited. Why chen avid his Deed. It may at leaſt be a Que- 
tion,” whether one ſhould prefer that Shadow of à Title of 
Honour, to the hear Connection that is betwixt him and Bis 
dn Child. 24%, le was ſo far from being the Intention, 
even of William Earl of Dua donald, to make the Eſtate de- 
Teend unalterably to Heirs- male, that he not onl impoſed no 
Reſtriction; but on the contrary, he is a Witneſs, Doer and 
Conſenter in Deeds, Where his Heirs are reſerving and aſſert- 
ing their Powers, to alter at Pleaſure, © de clp 
ſing from all Limitations upon them, to t 
Tos the Bſtate, and have it at their Diſpoſal abſolute 7 
is unneceſſary again to repete the Clauſes. There is an expreſs 
Power reſerv d in the Contract 2684; and in that "Contract, 


as well as in the ſeparate Renunciation ed the ſame Vear, 
Miiliam Earl of 8 renounces his reſerved "eng | 
chat Effect, and for that very: Reaſon expreſs d, That his 


Grandlen might have * con- 
14 5 | ſequent» 


„ af 
Selber pr 9 n gy 


225 i wur, TheiEarl's Lawyers endeavoured to SEM 
way the reſerved Pd ers in this Deed 1684, That it was an- 
io alter für onerons Cauſes: And altho the Wards are 
expreſs, for ather Canſ#r what oe ver, yet N told us, this 
would prove ton much,” ſince it wonld im Power ta ak. 
ter, comin Prejudice of the Heirs of th Marrig S i 1 

Hor 1 The Words are exptets, To contract 3 © ar 
diſpoſe for onerous! Cauſes, or any other Cauſe whatſoever, 
except that of referring the Children of a ſecond Marriage to 
thoſe of aa, It is no Abſurdity to fay, That my, 

Lord had a Power to alter, neten e Heirs of th Mar- 
Tiage, excepting in Favours of another 
I no Ground to fear ſuch Alteration. [4 
370, The Reſervation is à Power of altexirg, and 
as Fiar by that Contract of 3 but his Power, as Fiar 
by that Contract, could not impower him, to/ prejudge the 
Heirs of the Marriage, and fo the does not go too. 
fur, but is conchading; according to the very Wotds. of the 
Clauſe: And the fame Obſervation. holds with- regard to the 
Contract ros; where; altho by Influence of an Heir- male 
Curator, the Deſtination uns -_ yd yon in an wake 
Vagant Manner, yer there is t ower of Altera- 
7 — — 2 could be deviſed, and the Power 

1 by the Deed 1716. 
& 22 22 


this Head, However Deſtin 
— 4 — to Heirs- male of tha 


Marriage, might hinder the Contracter from prejudgin 

Heirs of 3 5 it neither could Ne LT 
ter, as to other Subſtirutes not Heirs of the Marriage, nor 
e, to. whom the Eſtate 


hinder an Heir-male of the Marriag 
hr afterwards' deſcend; to alter at his Pleaſure. 


Tris untecefiary to make e particular Anſwer to the 


3 siven according to the 


Rules 


(95. | 


Wi btb cg Lu. gor ton | 
| ily causa, or from che fenda gentilitin. Hole Arguments! 
Imbelliſnments in a Pleading. but can have 


WO i ee Determſtnatſom of a Queſtion, 'whete ther 
ules 4 our own Law ate ſettled and eſtabliſned. and where, 
Experience has brought us to a fed Point in thoſe Matters. 
POT, being leſt t wander amongſt uncertain Conjectures. 
It 4 * fully ſettled, war is the If of the ſeveral Clau- 
is Uſe of in our Beſtinations of Land- rights. Eyery 
We of an Entail is pteſumedeto know che proper Clauſes, 
firted for reſtraining the Powers of the Inſtiente or Pro ſw 
tot, as to the altering the Succeſſion, or — ing of an E 
No Doubt a faricommiſſ iff. lefty a. Porſonifamlier 
confervande ruuru. imported 4 Nella upon him not to al-- 
Ter to the Prejudice of the Family. But we are not leit to 
ch an uncertain Kind of Settlenient-: Our Law hath deter- 
mined the Manner of continuing an Eſtate in a Family, to be 
— by a doubtfuF 'f#deicommiſ. but by Claufes proh 
Ad jreitanr” ' Arguments from theyfengoy gentilitia ure y 
$ to the Parp6le in theſe Caſes?" The Superior's Intereſt, 
Who was the Giver or ' Donor: of the' Feu. and his tenen 
was the Thi that intirely regulated the Succeſſion? If he 
are ay away a Feu, out of particular-Favour:td)onic: that: —— 
Well, Funke his Family and no further; that Was a 
Eimitation. whereby to make the Vaſfallage become, extine 
failing of that Family. and to reſtrain the Donce: from, givi ig 
the Eftate-ro another. But all chat is nothing -to-the/Cale,; 450 
far our Law hath debarred it from the ancient Manner: of Fa 
5 now the Will of the Vaſſal predomines He gan in m. 
diſpoſe of the Eſtate as he pleaſes; without great: Re- 
gard to 4 Superior; and, as has been oſten Aal. fs his Will. 
muſt be regulated according to the Forms the La has eſſa· 
bliſhed. and ſtill we return to the Point firſt ſtirred bet ixt 
as: What is it in all thoſe Settlements, that accondin 1 


Rules eſtabliſed * our Law, doerwake apes r 


n 12 Ads CAMs dares. AM 


- quired in t 
_ therefore, ſince 


ill continued, % dl fince he thuſed to do 


0 the new Right 1680; 8 being granted, as ſaid is, to 


18 PTY n Seide l 


0 = Ka rat the Heirs-male Wet it 1 to kak 
re of the. Buds | 


pentitif24.. ic might" ſerve for à full An- 
et to ay, 4 7 85 che ſtricteſt Rules, according to Md 


Gee of. 9585 LENS did by no Means binder the Vaſlal 


its give the Et 0 Es neareſt Her oFbePamily. or by 


Blood, (Which our Comp 5 pleaſe) 
Vickers act of aha fo Heir-male. 35 FRIES. 
Tux Marquis ſhall now alt ny - i the third Branch " 
4kis fourth Objection, ag his Grandfather's Power 
making rhe'Deed" L718. 2 SI Dif e's 
"the Tire, "Reaſon u Toki rd Cochram' ? nor habin 
4 Heir to William "Maſter of Cochran bis Father] bu 
accepted the new Conveyance in the robo, from the Ew 
tir Grandfather. | 3 ae 
Df xÞ a8. te bis ig: ee t the Mardüis: 
That the 3 cry at 5 r dl Maſter 6f Corb 


* 
* p 
by bis Father, © l compleared, no" publi ic 

n 


Infefrment;” but a N Same 0 without Poſſe od, had 
followed on them; beſides," 182 the Earl had not full y 
0 Rogers ro” che Eſtate in his own' Perſon; = 7k 


the Jominium directum, yca in effect the whole real Right re- 
mained with Earl liam the Grantes 3 atd that Joby Fen, 


Cochran was himſelf the Heir, and 555 Perſon, to who 


the Right of thoſe baſe Inteftments cotild devolye, and who 
= , complear thoſe Titles, or take up th Poſſeſſion by Vir. 

them: It was optional to him, either to cornea 
"Right to choſe Titles: arid to infiſt ibainſt his Grandfather to 


ole Titles were not 'compleared, but that 


leat them, or to neglect thoſe Titles,” which remained 


Wine and incom and to take a ſplit: new Right from 
His Grandfathler, in whom rhe radical Right ad ur nobilius 

Þ and did comple 
that new Righ by a pudlick kofeftmenr, no ortier Heir Com- 
Ing after him can fer up thoſe defective Titles, in Oppoſition 


the 


25 Foe from him; and if Milliam 75 of Durdowa 


rx 
_  Procuratory 
executed by R ion and Infeftment it, that Mo- 


Len ez Cochran bad infilled in a Proceſs againſt Villiam Eat 


| ug Superior 


| dy tograntito . mala Ber of: N conf 
OE Prone or comin 


bi . 
* LEY 
. 


Ld 


an I 
me me n e 
Fitles, did inrirely abſorb 3 A i £10 elels. 

- And for aig this, your Localhips loale con 
| Ger, Thar by x the Death of a Miſter 8 
no pthc thr] eſignation, according as t r 0 
fallen and hens 5 7 So 2 thers was no 13 857 


Y pollible to complete the Titles, but either b 
ſuch Procuratary, 


lg 4 new Procuratory from the Earl of Badge 
55 then Zohn Lord Cochran NE RE Ta 
of Neceſlity have ſerved Heir to allen al of Dundonald, 
8 . Title, or fallen ypon ſome other 
en, Way, to have drawn che Eſtate out of the Heredi- 
acens of William his Grandfather. And af it had been 
pa ble, according as the Forms then ſtood, for Jobs Lord 
.Cochras to have made — Title to che Procuratory of No 

„or had he mad the Title to the 
— nies Bo he, and fit] Pillen Fat of Dus. 
donald; to complete it in his and had obtained a new 
— him ; 2 Momept ſuch Frocuratory was 


ment ach 4 Right was ſunk and abſorbed by Com- 
Jus nabilius or paramount Title. And if obs 


of Dun donalu, for compl e F e Perſon of him 
the Grandchild, the Earl not have ohjected that he was 

not ſerved Heir tothe Maſter of Cochran . "Dr the 
Anſwer would have been good, That Earl William himſelf 
of that baſe o far as it was at all 
real, he was at the {ame me obliged ro do every 
a for romple ingof the ies Oo 


? * 
Ph. ® * 
* * 4 


. . 
4 11% a+? * 


2411 


ae 28 55 
and to have gr in Ihe 109 
e 6 og Bates, the Thing 


Could 
2 the Earl Was willing, without 
SD to ee would have compelled our. 


new and 
3 Ne is Abe 


ance: blank 1d the Title, but 4 


A 58 this Hamed Prog, hold bllutdy, Ache Both | 
the . 45 5 166 e . 2 
0 Kenere, icularly by Regiſtration and r 1 
n fiſt. witb Regard to 
Lav now in guelion, th nat bar ly ache Shins of Ref, ad. 


e£&d hate” bt Beg | 
that ue contained 2 125 
| Doed 1696, becauſe 1 ie Se wp 


8 es i be hom 05 e 
2 ere the full Title did devolve; : 

EEE 
P 


Tas : 


—_—_— 
ny ig hare IR 


* Tee, a roles Rights the Coüfteſy of Latids) 
Where the Husband or "Wife were infeft upon a void Title; 

| 7 this Very Foundation, That, tho che be ne f mig 
Fes q 


uarrellable, yet o 1 amet or. Wife! 2s 'rhey were Hei 
"bad la ge ey were Hrewife "Heirs to the good 


7 one; "and ONE: 18 the Polleſt by Virtue TE: per- 
be was the moſt lame, * Her elch quarrel chat, becauſe 
| ht haye 17905 up th good one; r it was the Tame 
| T5 b which feſt de tbe Lige of Defect Was 
one Fa he. lane in in end 24% *You hate found, That an 
apparent Heix of an Inyeſtirure, tho! not actually entred, yer 
might diſcharge | rhe Xe; of at Appriſing or Adjudica- 
tion, fo as to bar every After Heir from quarrelling it. 8 2 
ke fourid, That an Heir, who 75 Heir to an "Eſtate, 
the Reverſion of an Afprifing: or fuffering”: a De- 
cee of o rg ry, of the Legal to go gainſt him, even 
Where the Ap Hoping or Adju cation OT defeQive, 
it he afterwards acquired it; and made it the Title of his 
Feſſion, that was good a ainſt after Heirs.” "Theſe Things 8855 
determined lately in the Caſes of Linton againſt George Blair, 
. and of Mader againſt Maden; Which no Doubt your Lord. 
ſhips will remember. An there — et another Caſe better 
known, and which cannot eaſily ot, and that is the 
Caſe of the Eſtate of Wee i he Ne * 7-3 eved, 
your Lordſhips all know, was fold f the Debts of Earl A. 
runder, upon Whoſe Titles the Right of the Purchaſer. ub 
many Creditors ſtands.” Eatl Alexanders Title 5 
Service to his Predeceffors, but by an A riſing led 
his elder Brother Edward the undoubted. Proprietor ; Fitch 
K Was liable te ab Objections. The 'Grotihds of 
it Were oſt; "i ſelf fatisfi Intromiſſion; numbetleſs 
Nullities ift it: Vet- fince Earl Alexander had acquired it, and 
made that the Title of his Poſſeſſion, when at the fume * 


wail & 


oY 


w nt. 


rr ͤdVQ! . w 32408500 2. r, oo 0 ̃ -m 


(39) 
n yy by 7 — 


Righr,! or to take up the Right of we ee 
— TER TOS 11100 'Y at 110 J E 1219 et 57 T: 

\."B ur*rhepre Caſe is infinitely” Abi all this 
Thoſe Titles were ſomewhat inconſiſtent with, and at beſt, 
but collateral otie to another. Here was: only: a dame Title 
which reti uired a new Deed! of Eurl M illiams to complete it: 
It helunged to his Grandſom; he, without 8 TH 
ny! Trouble, ©; falby: completed the Right. Where is the De- 
fect in ſuch. a Caſe? And here it may be further obſerved, 
That the Conyeyance:inthe r686,, being granted to the e 
in thoſe Dreds 165 & 1656, in Purſuancè of che Obli 
contain d in thoſe very Deeds, the Difpoſirion itſelf, . 
to oba Lord Che hrun the Grandchild. Was of equal Strength 
with. and did import à Precept of Clare conflat,; when it 0 
ceeded from thè ſame Perſon by A 4 Fc fe 40 5 
begiven. 1 i „ on un: en ! 09 11299 9 rad 
he Lawyers for the Earl made 4 ,othite Reply, but thaß 
we had certain Forms of connecting Titles, an that: thoſe ; 
Forms muſt be oblenyed, -otherwile 45 "Records would be de- 
fectire. But this can have no Wei he: Forms are to be-ob** 
ſerveduwhen neceſfary but not wen uſeleſs: In this Parti- 
cular; there was no Occaſion for ſach Forms; andꝭ it 5 
manner of Blank in our Records, but on the contrary, e 
Body that looks into them muſt ſee; that the Kat in cken 
were but baſe, flowed from Earl Miiliam, and by Courſe did 
deſcend to Jah Lord Coohran'; and conſequently; that the: 
Completing the Titles bythe fame Earl in the Lord Cochrum 8s 
Peron, which they likewiſe: fee in the Record, wasagrecables 
ro;; and no more than a full Implement! of the firſt Deeds. 

The Second Anſwer made for the Marquis to this Brunch of. 
the Objection, was, Thar'theſe- baſe Infeftments: 1653 and 
1656, never having been cloathed with Poſſeſſton; as tis None 
beg Were not, nor gould not N theyuwere o 


2 


n 


mike Effe& after Fark ile Death; 
+ er of Covbran,) to whom they were 
' Infeftment 1630' Being publick; | and attaincd Polfef: 
ion, the ſame was pr able, both by conſtant Practice: and 


1 refs' Statut mo 15. intituled Proviſſon and 
rin er F them commiti and Fraud in ame o atber. 


4 ſterior 


n By which Statute it is That where any 
Petiom is put ini in private'Stats of Lasch. (as; the A calls it) 
* not by Common or Reſig 3 an that another Per. 


<br thir Lands, and che. lame Doge 
e Day, 5 — Man 18 


fend heritable Po thereof Vear Day; the Per- 
„ ſon and Perſons private State and Saſine of the: faid 
en Lands. eve tei claim the ſamen againſt the 


„ ſecond heritable Foſſeſfor, for ony Cauſe, Sc. The Mar. 
9 8 Claim then is founded in the Words of the Statute. 
Jaun Lor Curran got the Eſtane; he and his Sutceſſors 
ve been 8 more than Forty Vears, in place of one: 
| Adis the Infeſtmenta ate out of Dbors: - 

Thx Ears Couaſel made no other Auſwer to this, bu, 
% That Villa EAI of Dandonalu his Liferent ro- 
s ferved, | bis Poſſaſſion, as Liferenter, cloathed his -Sori's 
++ baſe Jnfcftment with Poſſeſſion.“ But, with great Submiſ- 
miſſion, this is Vour Lordihips have found, 
"That an Tnfeftment by a Father to-bis Sou was nt thed with 
Paß ian by the Father's Poffefior, alto he had a Factory 
from bir Jon, 10. July 26694. Gardener cant Colvil. And 
however it might be pretended. That if a third Party ſhould 
denude himſelf in Favours of one im Liferent aud another in 
Fee, upon which Decd a baſe Infeftment ſhould follow, char 
in ſuch Caſe rhe Poſſeſſion of the Liferenter: would cloath the 
whole baſe lafeftment with Poſſeſſion, becauſe the Liferenc 

and Fee are one and the fame Right, origi confticuted by 
.one/Infeftment : And becauſe the Liferenter had no other In- 


- — og." 


72065 LC CO AGITS Xx 


= 8 


„ 


2 


Ar ASA AS KSK 


Haring ſeen. the Father 
5 ly aſe his Title to 2 Sk and -enquire.no.. furth her, Bur in- 
e 


Tis the Nature of the Thing rexmines, 
A 77 wg reſerves. his Liferent. his Son's nfeftinent is not at 


11 1150 Miſes 3 Rates 19017 8 
D * © 


Oo) 


kee Tiferenter's RL 45 7 19.90.08 | 
Title than that Infeftmegt 5 Vet it is, 1 te anot & T 175 4 


where a Father is infeft,jojt che Property, en infefts his So 


in Fee, with:a Reſeryation of his own. 1 ang continues 


bis own. Poſſeſſion; For there his Poſſeſlion is nor by Virtue 


| of his A TY * by Virtue of bis own Rig it which, 


be bath: referved, in.ſo.. far, ee i508 eren and 


Poſſeſſion 3 and fo that Po eflion of the, F ather's Xs not lead 


any Perſon; whatloever to find out the Infeftmient of the Son. 
originally infeft in ee, they natural- 


dthe Matter in.this. Caſe es not han upon a 60 Ader: 
the Queſtion; Where, 


#5. » wry - 4g 
AT, hird Ardwver to this N of che Objeckion, Wie” 
Tha the Conveyance. 1680 proceeded upon the Recital of the 
full Powers had been teſeryed to Earl illiam the Grandfa- 
ther, to diſpoſe of the. Eftare at Pleaſure; Which Powe, 555 


not appearing now in the, Body of che Infeftmenis, . | 
x 7 75 they had been reſerved either h Ns Back- bond ot meh | 
aA 


nal Faculties: And that thoſe Powers haying' been ex reſly | 


HOT RY and, 1 by obs. Lord Co bran, the von- 
120 ly, Perſon who was prejudg ed by fuch Powers, his Acktiow- 
nt 


595 6 is ſufficie 100. that ſuch Powers really were a- 


3 Pane Heir; and the rather, that the Back- 
8 0 


Writings in which. thoſe reſerved Powers might be 


| I. fell to be given up and deſtr en the Time When 


I / illiam diſcharged and renoun them. And that ſuch 
Powers were acknowledged is plain, not Only by the Acce- 


ptance of the Conveyance in the 1680, in which they are nar- 


and {d. a direct Acknoyl ement. under Earl Fohn's Ha 


e Powers were; att 


&3 


, 
- 4 


rated, but by the Contract 18844, which is a mutual l | 
5 a & eee 


| „ 
K. 
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by the Acceptance ot the perten . Diſcharge 
ton gran ie ie | 3 ö 

"Taz Reply made ro This dem d to be. That f e 
Wonder to ſee the Accepterof 3 Right, & 5 haben. 
« Fe, 1 pe the Right of the Gtanter; and rhar it did 
the Contract t684 itſelf. Parties were” em 

's at E: ie William had no fuch Powers, becauſe u Lo 
7 5 hs became obliged to procure himſelf infeft as H&ir to 
2 c/o Father in ſuch Lands wherein his Father died infeft; 
wh in whic William Fart of Dundonald' bad 10 Power 

of Redertpt 1 $8 fas ne 
| * * Why can never pi Satisfaction. 1 J Bord 
Cochran. had 75 A 1 r-to himſelf,” 2 vo habente, 


in Order to ex Aude another: Right which he eotld not dome 
a, chen indeed it might be ſaid, T bar bis Acknowled ement 
of the Grantex's Power ſignifled "nothing; Bur the. Harl dyes 


| 94 85 that the other Right no Pretendbd to be ſet i 
rd Cochran's,own : Wh hen wouldhe acknow 


oj owers of the renter, eit al 
$own Right, ox, to no purpo at 
when 15 he Fg not known there was ft 
585 taken up the abſolute, Right. wit 
Renunciations from his Grandfather 7 
ſible ſuch a Work could be yes about Powers. of 
on. es taking Renunciarions, it. if the 5 
nalified with Back: hond: or fome-perfonaFica 
woos Lodge will 'obſerye; That the Facalticy i 
J. Were ee eee by, the Fee 1 657 z 


. 25 17 85 ga for, any reſerved Pov ers in Ea 
| der to ſupport, t! the Cohveyance 180," in {6 far 


| _ theſe Lands. 1:5 plain by Alt the Deed, thr ſick 
ons, Ae edged to have been inthe Barl,; | 
- £37350, Altcho th 


o Back e, eg perſonal” Faculties, ce thi 
| ngroſt in the 
* at — would 2 a Proof againſt a og, 


r r . LIST os 


guggeſſor, or perhaps againſt, Creditors of I illiam Mall 
| Lachr an, yet fare they were probative againſt 70% Lord 


Heirs, .. 4/9, The Obſerxyation, That 


ſome ſuch Lands to which he actually 


But as to the Bulk of the Eſtate, he made up no other than 
what were then in him by the Conveyance 1680 ſo that the 


very Diſtinctian made in the Contract, and in the completing 
the. Titles, ſñews, That Earl , illiam had a Power of Redem- 
ption or Diſpoſal as to the Bulk of the Eſtate, to Which there. 
fore Lord Cochran made up no Title other than the Deed 
1680, ſo often mentioned. And all this is confirmed by a 40 
Years Poſſeſſion the fame Title, and is ſtill che onge, 
chat theſe Rights haye been acknoy/ledged by 46 many diffe- 
rent Heirs, Who all might haye made np a Title ro che 1 
0 232 ſet up, had there been any Reafo! 

-- AND he leads to the Fourth and ſeparate Anſwer, which 


is Preſcription, That rhe Eſtate, having now been poſſeſſed 


| 27 eſtabliſhed, which impowered Earl Zohn and the 
Sar 


* 


4 


by. Virtue of the Infeſtments 1680. there is a poſitiye 2 


William, upon the Footing of thoſe Titles, to diſpoſe of 


| the Eſtate at Pleaſure, and likewiſe a negative Preſeription, 


againſt the pretended ſeparate Settlement. 


Tur Replies made for the Earl were, 1%“ That there 


could be no Preſcription: of the Deeds 1653, and 1656, be- 


cauſe the Right of thoſe Deeds belonged to the Earls them- 

ſelves, who Were in Poſſeſſion. and ſo their Poſſeſſion might 

be aſcribed to their Right of Ae as well as to 
t 


the Infeftment 1680. 249,” That the negative Preſcription 
could not run, becauſe the preſent Earl Was uon vatens 


_ ++. agere, until the Succeſſion 8 upon him, or at leaft 
'# 4 - Tab IS 4. 2 a | 5 pans. woke until ] 


= 
* 
wk. 


Maſter of 
d tl all a 0 
bras the Grandchild. and conſequently againſt all ſucceedit 
4 , 70 Jh Lord Cat hras 
Was obliged to make up Titles to the Lands in which his 
Grandfather had no Power of Redemption, is a ſtrong Con- 
fir mation of what is pled for the Marquis; becauſe there were 
did make up Titles. 


a7 { (60 1 


— 
. t 


e 8 5 ' 
_ 4%, upcil his Father's Death. And they firther pled, which 
indeed is not very well underftbod, © Thatthepreſent Earl's 
'* own Minority would fall to be deduced” from the Preſert- 
<<. ption, 37, That the Preſcription could not run, during 
* theLife of William Earl of DunaInall, who Eiferent was 
.* xeferyed.” __ OE. I = e ee 
Bor neither do theſe at all ſeem ſatisfy ing; for rhat, rms, 


Altho it be true, That 7% Cord Cochran, or any orher Heir 

Fe, having different Rights in his Perſon, might aſeribe his Po 
- — ſeffionto COT oſe Rights. in Oppoſition to a Third Par- 
tx; and that his Paſſeſſion might be aſcrib'd to either of them, 

if he himſelf had not determined which of thoſe Rights be 

poſſeſs d by Virtue of: Yer in this Caſe he and all the ſucceed 

ing Heirs have declared what Right they poſſelsd by, vis. 

The Right 1680, upon which they babe Beer infeft, retour 'U 

upon that Right; and made Deeds 4s "heritable Pr oprietors, 


Fe che e e of apparent Heir. ** here the Lawyers 
or 


r the Earl ſcem d to be brought into a Kind of Dilemma; 
r either the Conveyünce reh is agtecable to the former 
Deeds 1653 and 1656. and towards the further implement- 
ing and complering of them, which ſeems plan to be true: 
And in that Caſe there is no Occafion for a Preſcription; the 
Progreſs is one. and regularły continued. Of elſe the Infeft-. 
ment 1680 is inconſiſtent with the former: And in that Caſe, 

- when Jobs Lord Cochran and his Heirs, ' have declared they 

poſſeſſed by Virtue of the inconſiſtent Right, no Bod can 

pretend to aſcribe their Poſſeflion to the other which they 
plainly deſerted and diſclaimed. 240, An Heir having diffe- 
rent Rights, may in Defence of himſelf aſcribe his Poſſeſſion: 

to any Title he pleaſes,” even in the Caſe where he had made 

no Election: And therefore the Marquis, the laſt Earl; and 


- 


Earl Noba the Grandfarher, may aſcribe their Poſſeſſion atlen- 
arly to the Deed 1680; in Oppoſition to any Petſen whatſo- 
ever, who, pretend to debate their Right of W upon the 
Foundation of any other Tick. 3, 'Fhe Marquis, in ah 
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of chat an Ne eſfors, 

of the Tnfeftmzar. 168, 

withour 3 
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agen, in 


poſitive | 10 
44 000 pretend to reduce Be 
of Parliament. be good for 
h Deed. muſt have been Ae A 2 
whoſoever... bis. Mae Lieges, their 1 7 rg a 24 5 
chars, 12 A heretofore, an #pPem re br ; 
7, ine coming, . their Tena and athers, 75 2» 
1g their Rights, # her Lands = 3. 1 e M. 3 
cable Infeft 2 ow 5 fa, a1 i, ajeſty.- 
Space of, 25 ars continually Ly, and; together. e Hewnng I 
iſſning the Dat 1 75 their ſaid, Taf. 4 that Paret. 
ably, 515 any lawful. Soya tion to them play 
2 22 the fd Space of 40 Tears, ſuch Perſon ſhall not. 
wy 1 by any. other. Perſon pretending, Right to the. © 
7 Urine 17 0 Tnfe 1 Publick or prevate, nor, 
on ng other Ground, Reaſon, or Argument, except Hale, 
und aliens And afterwards Hows a eclaration; That. 
Tears of Minority ſball not be. counted i in-the Cour ſe. of the: 
170 Tears... Nothing, can, be. plainer, than that the firſt. 
ohn and his Succeſſors haye poſſels din rhe direct. Words. + 
75 1 Law, without any; e made; Where then is 
he F AE be rg that 42195 Not indeed. 4 
t. 


upom a Fact. T w hath xclud i 
1 in that. at Gale * fe f ** OY 


fa] at all better rhe, Mutet, That ng Body Fall £ 
11 e Earls themſclyes who, ele d [fic be ſo, 
ener 1h e ie The. Exreſu umprion! the ſtronger, chat tho 
only, andes e e reed. the "Preſcription ſhould 
80 on. upon the Footing of thole Titles. It was urthePower 
o 


; one of he _© we ed the Poſſ ellio 
| by i 1 W Title. They did not think D 
| jon is- not e That there w 
25 only a tacire Conlent; Lear exprds Conſent fo the Pre: 
- icti ach thoſe who had the Poe to i aterrupt 
"AND the ſecond Patt of the + 1. That the 1 51 
w . 1 1h becauſe rie R e He 
nor devoloed'to ' 11980, By. Ty of Pet kanten, 
ſeems to be no Objettion to the Puder preſctiprioſi; ts 
it is abfurd char ir ſhould, — the Records can giye no 
Secutity. Perſons can ſee who are infeft, and who in Pol- 
ſelliqa; but they never can know who are noh talentes apere, 
And indeed that Objecrion ſeems to be competent by our Law, 
2 the negattye Preſcription only, not againſt the poſi- 
But, next, The Maxim is intirely miſapplied; for i if it 
Fax not, there can never be a PeeliSiprion to 5 orld's End, 
ny Heir f up at the End of a hundred Vears was in 
3 not valens agere. The Succeſſion was not deybl- 
him: The Fault was n and not his; 
Id onexiſtence would for ſure be the 10. 1. Incapatiey 
that could Boas any. Heir. But this is not the Mea Gone & 
the" Law. The Incapaci Nu TS Perfon'to whom 
che Right does or mig Fe Belo e Courſe of the 40 
Vears; and een, if hoſe t to ho hi the Right be- 
longed during that Time, were in a Capacity to haye inter · 
rupted rhe Preſcriptian, there is no Place for the Maxim. In 
chis Caſe all the Bark of Dundongld, from, the 1680, were 
in a, Capacity to have ipterrupred.. It is true they chuſed 
not to do it; "gy ſo much the ſtronger is chat Preſcription, 
bes it is fortified by an expreſs Conſent, as well > by 
egligence or InaQtivity for ſo many Years. 4 
* as to the Minority of the Earls who were in poſſel 
a Sony nothing indeed was pled upon it, becauſe the preſent. 
*Farl's Lawyers were ſenfible, That of the Mon, not Finger 


he Preſcziption ro run in Fayours of the Mino how wr 
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char enema Earl of 3 ks Lie ould ae 00 
3 1 ane 
Img, We was in 8. 16 1003. 
in moſt of all the (tate, ee N 
Sourleinento in; the Deeds ag and-r6464 6.30; anditherefor * 
may? be, and is contended, chat the; Breferigrion, b 
fn the 1662 4, for] from that, Time, it was competent rot 
Heirs· male to have quarrelled chat „de tot 
1 an r ** S have - 
ohliged Rarl\/#71/74m7 ta | ſince Was not 
dona euer Purchaſor fromthe. Ratl of Daunen can found 
upon his Poſſ eſſion rom chat Timo, ta cumpleat the Rreſeripy 


tiom in their Fayqurs, Log nat nend to enquire har 
Eiferants were give reſrryed. by former, Settle meme. 
PF alli the Act 


ſſeſſion for up 


Off it, 09 1 "> | Igt3 


aß Narliament requiros;;; and. now / there is a Po 
vratds.. af: Sixty, Years! in C 


the. 168 the Vears ofithe Liſerent ate, nos 
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 veyatice, the piblick" lafeftment reſerving - Dail: 1 
Liferegt; ſo that in Place of his Poſſeſſion | bein deduced, vir 
4 * 5 ee Coljeyante 1680, a5 in Vir- 
he faſtie Tifeftment! Wie u brꝛonbahb 209/07 H 
1 er Hol Is JE Tſeparate Poitit Hat -was inſiſted on for the 
| Marquis, hieb, che“ founded in Law.: ard in ybur Lord. 
mips Deciſions,” tis there will be no Gcœaſion for. 
25 5 12 ſince it was the Subject ot Debate, it oughr like. 
Wie to enter into rhisInforthation; and c hat ariſes from the Act 
of Parliament Tokyo! which apparent Heirs,” paſſing by an- 
ther Heir, who had been three Years in Pöôſſeſſton, is ob- 
iged to fulfill the Deeds of the intermediate Heir, whom he 
_ , Paſſes by? From hence che Mat quis infiſts That if this 
5 r Earl cou paſs by che Heirs, dee e bet inter- 
5 ed bet wixt him and Willi Maſter of Cochran, he muſt 
iraplement theif Deeds, particularly the Deed 1716, che Deed 
of Tailie 1698. and the Contract of Marriage 1684, as a Sup- 
tt and Foundation for theſe ther Deeds 


Tu ſhort. Objeckion N 'the Earl to this; -was; 


* Phe Act dia n relate 10 y Surtefion," but to 
o, Deeds, o Deeds in'Ravonrs of Creditors. And 
240% "That rh Eur bad not yet ſer vid te William Aon 
2 nor paſꝰb yr eee Bing; idee 
3Bv 7*'tis'' hoped," the Replies afe as lain 28 theſe 
cions are ſhort. Fox 41%, The prefent Earl is nor * 
ler ved. but claims the Eſtare;- as Heir to William Maſter of 
Oyecbrus, and hath agreed to diſpute the: Point of Right upon 
the ſame Footing, as if he were actually ſerved: To, The 
Act of Parliameũt is opponed, which mentions: expreſſy Deeds 
as well as Debts, without Diſtinction betwixt onerous Deeds, 
and thoſe thar are voluntary. Andiyour Lordiſhips have. ve- 
ty lately explained the Læw in this Manner, in the Caſe be- 
twixt Muirhead of Part, Heir male and the Heir-⸗ female, 
where you found, That a Derd of Settlement, made by an 
r in bis Goneratt af 2 fell under 1 — 


* w 
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| Doſtription of #his Af, and was to be implemented by the 


next And if it ſhall be ſaid, That Settlements con- 
tained in a Contract of Marriage are onerous, and are to be 
differenced from other Settlements, the Lawyers for the 
Marquis, the? they find no ſuch Diſtinction in the Act of 
Parliament, yet for once they may admit it. becauſe the firſt 
Settlement he claims to be implemented, is the Contract of 
Marriage 1684; Which, altho' it does not contain a Subſtitu- 


tion iu Favours of the Heirs whatſoever, yet it contains an 


expreſs Reſer vation and Power to John Earl of Dundonald, 


to diſpoſe of that Eſtate for any Cauſe he pleaſed, one ex- 


If then this Deed once be implemented, or that this 
Earl is obliged to fulfill it, it muſt be in ſuch Manner, as to 
operate retro in Favours of the ſaid John Earl of Dundonald, 
and of John his Son and Heir of the Marriage; whereby 
their Power of diſpoſing of the Eſtate at Pleaſure will be ſup- 
ported, as well as the Power of John Lord Cochran himſelf 
and ſo both the Tailies 1688, and Deed 1716, muſt ſtand 
firm in Favour of the Marquis. | $5 
_ AND this leads to another Conſideration upon the Subject 
er Deed 1688, which might have been properly enough 
brought in, after the Ar ts that have been uſed in Sup- 
port of the Deed x716, | ns 


et will perhaps be as well uns 


derſtood, when taken Notice of in this Place, and that is, 
That ſuppoſing the Deed 1716 were out of Doors, yet the 


Marquis of Clydeſdale has Right to the Eſtate, in Virtue of 


the Entail made by Earl Fob anno 1688; whereby, failin 


the Heirs-male of his Body, the Eſtate is expreſſy deviſed t6 
Ay if it be ſaid, That this was altered by the Marriage- 
contract of the laſt Earl 7ohu anno 1706. It is indeed true, 
That the Subſtitution differs in thoſe two Deeds; but then 
What the Marquis contends, is, That the laſt Earl Jobs not 
having veſted in his Perſon that Right or Deed of Entail 1688, 
but having gone on, * implementing and perfecting 
2's has! ; a y . ar 


5 * 


(660 528 
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that Deed, to poſſeſs as Heir, upoh the Footing of the Tave: 
6 that Entail remained as an Obligation upon him, which 
be and all his ſucceeding Heirs were obliged to fulfil; and ſo 
can be taken up at this Da againſt this preſent Earl of 
Dundonald, and Implement ved upon it, in the fame Man- 
ber er could have been done againſt any of the Heirs, who 
bhbaye ſucceeded fince that Deed was made. And altho', if the 
laſt Farl John had once ſerved himſelf Heir to that Entail, 
he might have altered it, becauſe indeed the Irritancies therein 
contained are not laid upon him; yet in the i Place, he 
muſt have ſeryed Heir to it; for no Heir can alter a Right 
of the Subſtitut ion contained in it, tho he have a Power of 
Alteration by the 4 1 it ſelf, untill once he veſt himſelf in 
the Right of that Dced. The Power of Alteration ariſes from 
his being in the Fie of fitch a particular Settlement, but without 
firſt being in the Fie, he cannot alter. And tho? it was pre- 
Fader That none of the Heirs accepted of that Entail; that 
ignifies nothing; it lay as an Obligation upon them, which 
they could not repudiate, and any After-heir can take it up, 
and oblige them to fulfil it. — PUT 6,” 
_ Ueoxn the Whole, The Marquis of Clyde/Aale's Claim to 
the Succeſſion of this Eſtate is well founded, in Virtue öf the 
Deed 1716. That Deed was not revokable by the laſt I. 
Tiam Earl of Dundonald; nor did he revoke it while he re. 
mained in Capacity to do it, hut on the contrary did-ackndw- 
ledge it, and executed and delivered the Procuratory 1722 in 
Implement of it. The Reyocation and new Settlement 172 ß 
can ſignify nothing, as being made in Minority on Death- bed, 
authoriſed by Curators acting in Favour of themſelves, and 
made when the Granter was incapable of ænowing che Import 
of any Deed. * ene 
EAR L Fohn's Power to make that Deed 1716, is fully ſup- 
ported by the Iiifeftmenrs in the 1680, confirmed by A Pre- 
cription. The lame, incomplete or deſerted Rights made in 
the 1653 and 1656, cannot now be taken up by a ſucceeding 
| g Heir, 
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Heir, to defeat that Title, by which the firſt Earl Jobn, Heir 
to the whole Deeds, chuſed to poſſeſs the Eſtate, as the moſt 
lid and anexceptionable Right. The firſt Earl, Milliams 
Powers to make that Settlement 1680, in Concurrence witk 
the Lord Cochran his Grandchild, are plain, both by the Na- 
ture of the Rights as they then ſtood, and by Virtue of the 
reſerved Powers, which Earl John acknowledged were in him. 
Fherg is no prohibitory Clauſe in any of thoſe Deeds that 
could hinder the Heirs- male from ſettling the Eſtate upon the 

Heir- female. There is no onerous Subſtitution in thoſe Set- 

tlements, that can ſupply the Want of a prohibitory Clauſe : 

Nor can the Heir-male found upon any Clauſe of Return or 

Subſtitution, in Favours of the Heir whatſoever, as a Title 

or Foundation to reduce Deeds made in Fayour of that very 

Heir-female. The aſſumed Arguments of Favour, for con- 

joining an Eſtate with Honours, is no Reaſon for overturn- 

ing the Forms 'of known Settlements, . and can't authoriſe 
your Lordſhips to make a Settlement for that Purpoſe, diffe- 
_ from what the Earls of Dundonald' have Ik behind 
them. 1 . e her 3p Fog? TIL 

Ap therefore ſince the Law is to be the Rule, and the 
Will of the Makers of thoſe Settlements, as they have reveal'd 

it, not their ſecret Intentions ;-*Tis hoped there is little Doubt, 
That this Caſe will be determined in Favour of the Marquis of 
| Clydeſdale, and his undoubted Right to the Succeſſion to the 

Eſtate-of Dundonald confirmed to him by the Authority of 

Four Lordſhips Judgment and Decree, e. 

Lys rr Il cape; 214 ' +Ro.:Dunvpas. 
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COPY Diſpoſition of Tailzie, the Earl 


ile John Earl of Dundonald Vo ar! determi⸗ 
. ned, failzieing Heirs Male of our own Body; 
or Heirs Male of any of the Deſcendents of our own - 
Body, To ſettie the Succeſsion of our Eftate in one 
Perſon: And that the kamen may not be divided by 
the Sncceſston. of Peirs Pozttoners, Do hereby bind 
and oblige. us; and our Heirs of Line, Male, Tail-- 
zie, Conqueſs, and P2obiſion, and Succeſſoꝛs whatfo- 
ever, failzieing.Yeirs Male, as ſaid is, Co pzovide- 
and ſecure Peritahlp, and to make Reſignation ok Alt 
and Sundry Lands, Loꝛdſchips, Baronies, Jurikdicttons, 
Lands, Tenements, Teinds, and all others whattoe⸗ 
ber pextaining and belonging to us, and contained 
in our Securities, — — and Jnfeftments thereof, - 
| in the Hands of dur immediate Superioꝛs, To andinFa- 
- SvoursofoureldetlawftulDaughter, Lady Anne Cochran, 
and the Yeirs Male lawfully to be pzocreate of Her.Bg- 
15 ;- which failz:eing, To Lady Suſanna Cochran, and 
the Deirs Male lawfully to be pzocreate of her Body; 
which failzieing, To Lady Katharine Cochran, ànd the 
Peirs Male lawfully to be pꝛocreate ot her Body, our 
Third and youngeſt lawn Daughter; which kailzie⸗ 
ing. To our other Daughters to be p2ocreate of our 
Bodp,-ſucgeſſive, and the Heirs Male of their Bodies; 
which failzicing, To our other Heirs Male whatſoever ; 
which all failzieing, To our other Heirs and Aſsignies 
whatſoever 4 the eldeſt Yeir Female, and the agg 
>.” SITY nts 
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wits of her Body, ſucceeding always without Diviſi- 
on; — Fong other Heirs Poztioners, foz new 
eftment, State; and Saline thereof, to be made, 


- Fiven aud granted to ar aids. Children, and their - 
Foꝛeſaids, in the Caſe, - and Oder above-mett- - 
tioned. And we hereby Wellgn, Nourinate and Ap. 


int our ſaids Daughters, and the Heirs of their Bo⸗ 
es, and the other Subſtitutes avove-narrated, in the * 
Otder and - Terms ſucceſſivè, above-ſpecified, - to be 9 
Heirs of Cailʒ te and pꝛobiſion to ua, and to the Heirs 
of our Body, or Heirs Male of any of the Deſcen · 

dents of our Body, in the whole Lands, Loedſhips, Ba- 
ronies, Teinds, Tenements, and other Heritable Kub⸗ 
jerts abqve-wenttoned, contained in our Rights, Se. 
curities and Jnfeftments thereok; with Power to 
them, in the Oder, Event, and Terms above⸗men⸗ 
tioned, reſpective and ſucceſſivè, atter others, to take - 
out Brieveg, and obtain themſelves ſerved and retour⸗ ag 
ed Yeirs ol Calls ie and Povidon to us therein, and 444 
obtain themſelves entred.andinfeft inthe ſaids Lande. 
Lo:dfbips, Baronies, Juriſdictions, and others above — — _ 
mentioned.” And we do by thir Pzeſents, Wake and 
Conffitute., in the Event fo:eſatd; the ſaid-Lady Anne _— 
Cochtan and her Fo:efaids, aud our other Daughters + 404 
and their Heirs, in the Oder above-menttoned,- our we 
lawkul Ceſsioners and Aſsignies, in and to the-P2e- 
cepts/of Seine, P2ocuratozies of Reſignation, and all 
other Clauſes that can be conceived oꝛ interpꝛet in our 
Favours, contained in the Securities, Writs, Rights - tt 
and Evidents of and concerning the Lands, Lord - ©. 1 
ſhips, Barontes, Juriſdictions, and others abobe⸗menn 


tigned.; with Power to dur Children and their Foꝛe⸗ 1 
fatds, in the Event and Oꝛder above-mentioned, to * 


— themſelves infeft and ſaſed cheretn, and there⸗ 73 
Bꝛuih, Enjoy and Poſſels the tamen, Aplikt gh 46, 
Sa a | | 8. . 089 ; Sf 


ficient, to : ae ſyictions; Te; | 
Cards Lan. _ — — particu- 
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